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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE 
)
<>DAY, THE <>
JUSTICE 


)
DAY OF <>, 20<>
IN THE MATTER OF an application under section 192 of the Canada Business Corporations Act, R.S.C. 1985, c. C-44, as amended
 
;
AND IN THE MATTER OF Rule 14.05(2) of the Rules of Civil Procedure
AND IN THE MATTER OF a proposed arrangement of ABC COMPANY
 
Applicant

INTERIM ORDER
THIS MOTION made by the Applicant, ABC Company (“ABC”), for an interim order for advice and directions pursuant to section 192 of the Canada Business Corporations Act, R.S.C. 1985, c. C-44, as amended, (the “CBCA”) was heard this day at 330 University Avenue, Toronto, Ontario.  
ON READING the Notice of Motion, the Notice of Application issued on <>, 20<> and the affidavit of John Doe sworn <>, 20<>, (the “Doe Affidavit”), including the Plan of Arrangement, which is attached as Schedule B to the draft management proxy
 circular of ABC (the “Information Circular”), which is attached as Exhibit A to the Doe Affidavit, and on hearing the submissions of counsel for ABC and counsel for XYZ Company and on being advised that the Director appointed under the CBCA (the “Director”) does not consider it necessary to appear.
 

Definitions 
1. THIS COURT ORDERS that all definitions used in this Interim Order shall have the meaning ascribed thereto in the Information Circular or otherwise as specifically defined herein.
The Meeting

2. THIS COURT ORDERS that ABC is permitted to call, hold and conduct a special meeting(s) (the “Meeting”) of the holders of voting common shares in the capital of ABC (the “Shareholders”), [the holders of ( (the “(holders”), the holders of ( (the “(holders”, and together with the Shareholders and the (holders, the “Securityholders”)]
 to be held at Plaza B, The Hotel, 123 Main Street, Toronto, Ontario on <>, 20<> at 2:00 p.m. (Toronto time) in order for the [Securityholders] to consider and, if determined advisable, pass [special and ordinary] resolutions authorizing, adopting and approving, with or without variation, the Arrangement and the Plan of Arrangement (collectively, the “Arrangement Resolution”). 
3. THIS COURT ORDERS that the Meeting shall be called, held and conducted in accordance with the CBCA, the notice of meeting of Securityholders, which  accompanies the Information Circular (the “Notice of Meeting”) and the articles and by-laws of ABC, subject to what may be provided hereafter and subject to further order of this court. 
4. THIS COURT ORDERS that the record date (the “Record Date”) for determination of the [Securityholders] entitled to notice of, and to vote at, the Meeting shall be <date>. 
5. THIS COURT ORDERS that the only persons entitled to attend or speak at the Meeting shall be:
a) the Securityholders [“subject to the Meeting”; or “identified in paragraph [2]”] or their respective proxyholders;
b) the officers, directors, auditors and advisors of ABC;
c) representatives and advisors of XYZ;
d) the Director; and
e) other persons who may receive the permission of the Chair of the Meeting.

6. THIS COURT ORDERS that ABC may transact such other business at the Meeting as is contemplated in the Information Circular, or as may otherwise be properly before the Meeting.
Quorum 
7. THIS COURT ORDERS that the Chair of the Meeting shall be determined by ABC and that the quorum at the Meeting shall be not less than [two] persons present in person at the opening of the Meeting who are entitled to vote at the Meeting either as [Shareholders] or proxyholders.
 
Amendments to the Arrangement and Plan of Arrangement 
8. THIS COURT ORDERS that ABC is authorized to make, subject to the terms of the Arrangement Agreement, and paragraph [9], below, such amendments, modifications or supplements to the Arrangement and the Plan of Arrangement as it may determine without any additional notice to the Securityholders, or others entitled to receive notice under paragraphs [12] and [13] hereof [, provided same are to correct clerical errors, [are non-material/ would not if disclosed, reasonably be expected to affect a Securityholder’s decision to vote,] or are authorized by subsequent Court order], and the Arrangement and Plan of Arrangement, as so amended, modified or supplemented shall be the Arrangement and Plan of Arrangement to be submitted to the Securityholders at the Meeting and shall be the subject of the Arrangement Resolution. Amendments, modifications or supplements may be made following the Meeting, but shall be subject to review and, if appropriate, further direction by this Court at the hearing for the final approval of the Arrangement.
9. THIS COURT ORDERS that, if any amendments, modifications or supplements to the Arrangement or Plan of Arrangement made after initial notice is provided as contemplated in paragraph 12 herein, which would, if disclosed, reasonably be expected to affect a Securityholder’s decision to vote for or against the Arrangement Resolution, notice of such amendment, modification or supplement shall be distributed, subject to further order of this Court, by press release, newspaper advertisement, prepaid ordinary mail, or by the method most reasonably practicable in the circumstances, as ABC may determine.

Amendments to the Information Circular
10. THIS COURT ORDERS that ABC is authorized to make such amendments, revisions and/or supplements to the draft Information Circular as it may determine and the Information Circular, as so amended, revised and/or supplemental, shall be the Information Circular to be distributed in accordance with paragraphs [12] and [13].

Adjournments and Postponements
11. THIS COURT ORDERS that ABC, if it deems advisable and subject to the terms of the Arrangement Agreement, is specifically authorized to adjourn or postpone the Meeting on one or more occasions, without the necessity of first convening the Meeting or first obtaining any vote of the Securityholders respecting the adjournment or postponement, and notice of any such adjournment or postponement shall be given by such method as ABC may determine is appropriate in the circumstances. This provision shall not limit the authority of the Chair of the Meeting in respect of adjournments and postponements.
Notice of Meeting 
12. THIS COURT ORDERS that, subject to the extent section 253(4) of the CBCA [section 262(4) of the OBCA]
 is applicable, in order to effect notice of the Meeting, ABC shall send [or cause to be sent] the Information Circular (including the Notice of Application and this Interim Order), the Notice of Meeting, the form of proxy and the letter of transmittal, along with such amendments or additional documents as ABC may determine are necessary or desirable and are not inconsistent with the terms of this Interim Order (collectively, the “Meeting Materials”), as follows:

a) to the registered Shareholders at the close of business on the Record Date, at least [twenty-one (21)]
 days prior to the date of the Meeting, excluding the date of sending and the date of the Meeting, by one or more of the following methods:
i) by pre-paid ordinary or first class mail at the addresses of the Securityholders as they appear on the books and records of ABC, or its registrar and transfer agent, at the close of business on the Record Date and if no address is shown therein, then the last address of the person known to the Corporate Secretary of ABC;
ii) by delivery, in person or by recognized courier service or inter-office mail, to the address specified in (i) above; or
iii) by facsimile or electronic transmission to any Securityholder, who is identified to the satisfaction of ABC, who requests such transmission in writing and, if required by ABC; 
b) to non-registered Shareholders by providing sufficient copies of the Meeting Materials to intermediaries and registered nominees in a timely manner, in accordance with [National Instrument 54-101 Communication with Beneficial Owners of Securities of a Reporting Issuer];
 
c) to other Securityholders by providing sufficient copies of the Meeting Materials to intermediaries and registered nominees in a timely manner, in accordance with [National Instrument 54-101 Communication with Beneficial Owners of Securities of a Reporting Issuer]; and
d) to the directors and auditors of ABC, and to the Director appointed under the CBCA, by delivery in person, by recognized courier service, by pre-paid ordinary or first class mail or, with the consent of the person, by facsimile or electronic transmission, at least twenty-one (21) days prior to the date of the Meeting, excluding the date of sending and the date of the Meeting 
 
and that compliance with this paragraph shall constitute sufficient notice of the Meeting.
13. THIS COURT ORDERS that ABC is hereby directed to distribute the Information Circular (including the Notice of Application, and this Interim Order) (collectively, the “Court Materials”) to the holders of [ABC options, warrants, convertible debentures, performance units, deferred share units, deferred share equivalents or other rights to acquire voting common shares of ABC,] by any method permitted for notice to Securityholders as set forth in paragraphs [12](a) or [12](b), above, or by email, concurrently with the distribution described in paragraph [12] of this Interim Order.  Distribution to such persons shall be to their addresses as they appear on the books and records of ABC or its registrar and transfer agent at the close of business on the Record Date. 
 
14. THIS COURT ORDERS that accidental failure or omission by ABC to give notice of the meeting or to distribute the Meeting Materials or Court Materials to any person entitled by this Interim Order to receive notice, or any failure or omission to give such notice as a result of events beyond the reasonable control of ABC, or the non-receipt of such notice shall, subject to further order of this Court, not constitute a breach of this Interim Order nor shall it invalidate any resolution passed or proceedings taken at the Meeting. If any such failure or omission is brought to the attention of ABC, it shall use its best efforts to rectify it by the method and in the time most reasonably practicable in the circumstances.
15. THIS COURT ORDERS that ABC is hereby authorized to make such amendments, revisions or supplements to the Meeting Materials and Court Materials, as ABC may determine in accordance with the terms of the Arrangement Agreement (“Additional Information”), and that notice of such Additional Information may, subject to paragraph [9], above, be distributed by press release, newspaper advertisement, pre-paid ordinary mail, or by the method most reasonably practicable in the circumstances, as ABC may determine.
16. THIS COURT ORDERS that distribution of the [Meeting Materials and Court Materials] pursuant to paragraphs [12] and [13] of this Interim Order shall constitute notice of the Meeting and good and sufficient service of the within Application upon the persons described in paragraphs [12] and [13] and that those persons are bound by any orders made on the within Application. Further, no other form of service of the [Meeting Materials or the Court Materials] or any portion thereof need be made, or notice given or other material served in respect of these proceedings and/or the Meeting to such persons or to any other persons, except to the extent required by paragraph [9] above.
Solicitation and Revocation of Proxies 
17. THIS COURT ORDERS that ABC is authorized to use the letter of transmittal and proxies substantially in the form of the drafts accompanying the Information Circular, with such amendments and additional information as ABC may determine are necessary or desirable, subject to the terms of the Arrangement Agreement. ABC [and XYZ] is authorized, at its expense, to solicit proxies, directly or through its officers, directors or employees, and through such agents or representatives as they may retain for that purpose, and by mail or such other forms of personal or electronic communication as it may determine. ABC may waive generally, in its discretion, the time limits set out in the Information Circular for the deposit or revocation of proxies by Securityholders, if ABC deems it advisable to do so.
18. THIS COURT ORDERS that [Securityholders] shall be entitled to revoke their proxies in accordance with section [148(4) of the CBCA]
 (except as the procedures of that section are varied by this paragraph) provided that any instruments in writing delivered pursuant to [section 148(4)(a)(i) of the CBCA]
: (a) may be deposited at the registered office of ABC or with the transfer agent of ABC as set out in the Information Circular; and (b) any such instruments must be received by ABC or its transfer agent not later than the business day immediately preceding the Meeting (or any adjournment or postponement thereof).
Voting
19. THIS COURT ORDERS that the only persons entitled to vote in person or by proxy on the Arrangement Resolution, or such other business as may be properly brought before the Meeting, shall be those [Securityholders] who hold [voting common shares / applicable instruments]
 of ABC as of the close of business on the Record Date. Illegible votes, spoiled votes, defective votes and abstentions shall be deemed to be votes not cast. Proxies that are properly signed and dated but which do not contain voting instructions shall be voted in favour of the Arrangement Resolution.
20. THIS COURT ORDERS that votes shall be taken at the Meeting on the basis of: (a) one vote per common share held; and (b) all other Securityholders shall have one vote per (. In order for the Plan of Arrangement to be implemented, subject to further Order of this Court, the Arrangement Resolution must be passed, with or without variation, at the Meeting by:

(i) an affirmative vote of at least two-thirds (662/3%) of the votes cast in respect of the Arrangement Resolution at the Meeting in person or by proxy by the [Shareholders/Securityholders][, with Shareholders voting as a single class and other Securityholders voting as a single class]; and 
(ii) a simple majority of the votes cast in respect of the Arrangement Resolution at the Meeting in person or proxy by the Shareholders, [other than any other persons described in items (a) through (d) of section 8.1(2) of Multilateral Instrument 61-101 Protection of Minority Security Holders in Special Transactions of the Canadian Securities Regulatory Authorities, but subject to the exemptions noted therein and any exemptions granted thereunder.]

Such votes shall be sufficient to authorize ABC to do all such acts and things as may be necessary or desirable to give effect to the Arrangement and the Plan of Arrangement on a basis consistent with what is provided for in the Information Circular without the necessity of any further approval by the Shareholders, subject only to final approval of the Arrangement by this Court.
21. THIS COURT ORDERS that in respect of matters properly brought before the Meeting pertaining to items of business affecting ABC (other than in respect of the Arrangement Resolution), each Shareholder is entitled to one vote for each voting common share held, and all other Securityholders shall have one vote per (.
 
Dissent Rights
22. THIS COURT ORDERS that each registered Shareholder shall be entitled to exercise Dissent Rights in connection with the Arrangement Resolution in accordance with section 190 of the CBCA
 (except as the procedures of that section are varied by this Interim Order and the Plan of Arrangement) provided that, notwithstanding subsection 190(5) of the CBCA
, any Shareholder who wishes to dissent must, as a condition precedent thereto, provide written objection to the Arrangement Resolution to ABC in the form required by section 190 of the CBCA
 and the Arrangement Agreement, which written objection must be received by ABC not later than 5:00 p.m. (Eastern time) on the last business day that is two (2) business days immediately preceding the Meeting (or any adjournment or postponement thereof), and must otherwise strictly comply with the requirements of the CBCA.  For purposes of these proceedings, the “court” referred to in section 190 of the CBCA
 means this Court.
 
23. THIS COURT ORDERS that, notwithstanding section 190(3) of the CBCA
, XYZ, not ABC, shall be required to offer to pay fair value, as of the day prior to approval of the Arrangement Resolution, for voting common shares held by Shareholders who duly exercise Dissent Rights, and to pay the amount to which such Shareholders may be entitled pursuant to the terms of the Arrangement Agreement [or Plan of Arrangement]. In accordance with the Plan of Arrangement and the Information Circular, all references to the “corporation” in subsections 190(3) and 190(11) to 190(26), inclusive, of the CBCA
 (except for the second reference to the “corporation” in subsection 190(12)
 and the two references to the “corporation” in subsection 190(17))
 shall be deemed to refer to “XYZ” in place of the “corporation”, and XYZ shall have all of the rights, duties and obligations of the “corporation” under subsections 190(11) to 190(26), inclusive, of the CBCA
.

24. THIS COURT ORDERS that any Shareholder who duly exercises such Dissent Rights set out in paragraph 22 above and who: 
i) is ultimately determined by this Court to be entitled to be paid fair value for his, her or its voting common shares, shall be deemed to have transferred those voting common shares as of the Effective Time, without any further act or formality and free and clear of all liens, claims, encumbrances, charges, adverse interests or security interests to XYZ for cancellation in consideration for a payment of cash from XYZ equal to such fair value; or
ii) is for any reason ultimately determined by this Court not to be entitled to be paid fair value for his, her or its voting common shares pursuant to the exercise of the Dissent Right, shall be deemed to have participated in the  Arrangement on the same basis and at the same time as any non-dissenting Shareholder;
but in no case shall ABC, XYZ Company or any other person be required to recognize such Shareholders as Securityholders of voting common shares of ABC at or after the date upon which the Arrangement becomes effective and the names of such Shareholders shall be deleted from ABC’s register of Securityholders of voting common shares at that time.
Hearing of Application for Approval of the Arrangement
25. THIS COURT ORDERS that upon approval by the Securityholders of the Plan of Arrangement in the manner set forth in this Interim Order, ABC may apply to this Court for final approval of the Arrangement. 
26. THIS COURT ORDERS that distribution of the Notice of Application and the Interim Order in the Information Circular, when sent in accordance with paragraphs [12] and [13] shall constitute good and sufficient service of the Notice of Application and this Interim Order and no other form of service need be effected and no other material need be served unless a Notice of Appearance is served in accordance with paragraph [26].
27. THIS COURT ORDERS that any Notice of Appearance served in response to the Notice of Application shall be served on the solicitors for ABC, with a copy to counsel for XYZ, as soon as reasonably practicable, and, in any event, no less than <> days before the hearing of this Application at the following addresses:
<>
<Solicitors for ABC>
28. THIS COURT ORDERS that, subject to further order of this Court, the only persons entitled to appear and be heard at the hearing of the within application shall be:
i) ABC;
ii) XYZ;
iii) the Director; and
iv) any person who has filed a Notice of Appearance herein in accordance with the Notice of Application, this Interim Order and the Rules of Civil Procedure.
29. THIS COURT ORDERS that any materials to be filed by ABC in support of the within Application for final approval of the Arrangement may be filed up to one day prior to the hearing of the Application without further order of this Court.

30. THIS COURT ORDERS that in the event the within Application for final approval does not proceed on the date set forth in the Notice of Application, and is adjourned, only those persons who served and filed a Notice of Appearance in accordance with paragraph [26] shall be entitled to be given notice of the adjourned date.
Service and Notice
31. THIS COURT ORDERS that the Applicants and their counsel are at liberty to serve or distribute this Order, any other materials and orders as may be reasonably required in these proceedings, including any notices, or other correspondence, by forwarding true copies thereof by electronic message to ABC’s Securityholders, creditors or other interested parties and their advisors.  For greater certainty, any such distribution or service shall be deemed to be in satisfaction of a legal or juridical obligation, and notice requirements within the meaning of clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS).
Precedence
32. THIS COURT ORDERS that, to the extent of any inconsistency or discrepancy between this Interim Order and the terms of any instrument creating, governing or collateral to the voting common shares, [ABC options, warrants, convertible debentures, performance units, deferred share units, deferred share equivalents or other rights to acquire voting common shares of ABC], or the articles or by-laws of ABC, this Interim Order shall govern.
Extra-Territorial Assistance
33. THIS COURT seeks and requests the aid and recognition of any court or any judicial, regulatory or administrative body in any province of Canada and any judicial, regulatory or administrative tribunal or other court constituted pursuant to the Parliament of Canada or the legislature of any province and any court or any judicial, regulatory or administrative body of the United States or other country to act in aid of and to assist this Court in carrying out the terms of this Interim Order. 
Variance
34. THIS COURT ORDERS that ABC shall be entitled to seek leave to vary this Interim Order upon such terms and upon the giving of such notice as this Court may direct.
SCHEDULE A – Optional Extraordinary Provisions
Industry Practice has evolved since the preparation of the initial Model Order in 2011, such that the use of corporate plans has extended beyond general corporate arrangements.  Applicants must continue to comply with corporate, solvency and other requirements in these cases, and be prepared to provide the evidentiary and legal basis for the relief being sought.  Extraordinary provisions have been sought to the Model Order in such circumstances.  Should the Applicant require and meet the basis to obtain such relief, the Model Order has been expanded to include model provisions, to ensure consistent language is utilized. 
Stay of Proceedings
Applicant to consider if a stay of proceedings is required to assist with implementation of the proposed Plan.  Stays of proceedings should be requested in exceptional cases only, be of limited nature and duration.  The length and scope of the stay will likely be subject to negotiation by the Applicant and its affected debtholder groups and should be as limited as possible. 
35. Where a stay of proceedings is required, it should be limited in nature.  Applicants requesting stay language should include and blackline against the following language:  
THIS COURT ORDERS that from 12:01 a.m. (Toronto time) on the date of this Order and until and including the earlier of (i) the failure of the Arrangement Resolution at the Meeting and (ii) the issuance of the Final Order, no right, remedy or proceeding, including, without limitation, any right to terminate, demand, accelerate, set off, amend, declare in default or take any other action under or in connection with any loan, note, commitment, contract or other agreement, at law or under contract, may be exercised, commenced or proceeded with by: 
(i) [any of the [Noteholders];
(ii) any administrative agent, collateral agent, indenture trustee or similar person in respect of the [Notes]; or 
(iii)  any person that is party to or a beneficiary of any other loan, note, commitment, contract or other agreement with [one or more of the Applicants or any of their direct or indirect subsidiaries that are guarantors (the “Guarantors”) of the Notes] 
against or in respect of any of the present or future property, assets, rights or undertakings of [ABC or the Guarantors], of any nature in any location, whether held directly or indirectly by [ABC or Guarantors], by reason or as a result of:
(i) [ABC] having made an application to this Court pursuant to Section 192 of the CBCA; 
(ii) [ABC] being a party to or involved in this proceeding or the Arrangement; 
(iii)  any default or cross default under the [Notes]; or
(iv)  [ABC] taking any step contemplated by or related to this proceeding or the Arrangement, 
in each case except with the prior consent of [ABC] or leave of this Court, provided however that this stay and suspension does not apply in respect of any “eligible financial contract” as defined in the Bankruptcy and Insolvency Act.
Preliminary Orders
36. Where the Applicant requires a preliminary order, in advance of the interim order, the stay of proceedings being sought should be limited to [thirty (30) days] duration and thereafter require further Court Order to extend, sought on notice [to affected stakeholders].
E-Service Protocol
37. The E-Service Protocol envisioned the use of e-service for certain corporate arrangements. “In addition to Insolvency Proceedings, the E-Service Guide may be used in large or complex arrangement, reorganization or similar court proceedings under the Business Corporations Act (Canada) and the Business Corporations Act (Ontario) where the Court determines that its use would be beneficial (“Reorganization Proceedings”).”
Where E-Service Protocol to be used, the Applicant should include and blackline against the following language: 
E-SERVICE PROTOCOL
THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the “Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of documents made in accordance with the Protocol (which can be found on the Commercial List website at https://www.ontariocourts.ca/scj/files/guides/the-guide-concerning-commercial-list-e-service-en.pdf) [shall be valid and effective service].  Subject to Rule 17.05 this Order shall constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in accordance with the Protocol will be effective on transmission.  
This Court further orders that a Case Website shall be established [and maintained by the Applicant], in accordance with the Protocol with the following URL (.
Note: use of e-service protocol does not override Securities Act/CBCA notice/OBCA notice requirements.
Extra Territorial Assistance
38. Where foreign recognition proceedings are to be initiated, Applicant to consider appropriate relief regarding foreign representative and assistance required.  Applicants seeking foreign recognition proceedings should include and blackline against the following language:
“The [Applicant] is hereby authorized as necessary, to act as the representative or foreign representative (the “Foreign Representative”) of any of the Applicants in connection with these proceedings and with carrying out the terms of this Interim Order, for, among other things, the purpose of having these proceedings recognized in any other jurisdiction whether in or outside of Canada, as necessary.  The Foreign Representative is hereby authorized to apply for foreign recognition of these proceedings, as necessary, in any jurisdiction outside of Canada.”
� This Model Order has been prepared by the Commercial List Users Committee of the Ontario Superior Court of Justice and updates the model orders issued in 2011. It assumes the arrangement involves a CBCA company. For OBCA companies, the terms of this Model Order may generally be applied under section 182 of the Business Corporations Act (Ontario), R.S.O. 1990, c. B.16 (the “OBCA”), subject to specific differences in statutory requirements. Some of the changes in respect of the application of the OBCA are referenced herein, however the references are not intended to be exhaustive.


� See also “Policy on arrangements – Canada Business Corporations Act, section 192” online: Government of Canada < � HYPERLINK "https://www.ic.gc.ca/eic/site/cd-dgc.nsf/eng/cs01073.html" ��https://www.ic.gc.ca/eic/site/cd-dgc.nsf/eng/cs01073.html� (the “CBCA Policy”), for details of the CBCA Director’s expectations on how arrangement transactions should proceed. 


� If Plan of Arrangement involves an acquisition, include acquiror as a party to the proceedings. Other Acts may also apply to the Arrangement and should be referenced, eg. Trustee Act, R.S.O. 1990, CHAPTER T.23. 


� “management proxy circular” for CBCA and “management information circular” for OBCA Plans.


� Notice to the Director must be given pursuant to s. 192(5) of the CBCA.  There is no such requirement under the OBCA. [Note: an amendment to OBCA s. 183(1), which is not yet in force, states: After an order referred to in clause 182(5)(f) has been made, articles of arrangement in prescribed form shall be sent to the Director. While this is not the same level of obligation as the CBCA notice provisions, it will involve the OBCA director to a degree]. 


� The use of the Model Order does not derogate from Counsel’s obligations to the Court, including to provide evidentiary and legal basis for relief being sought, compliance with the corporate statute, and appropriate disclosure of issues that may or have arisen which may require the Court’s assistance. The Court should be advised where, inter alia, the proposed Arrangement varies from the CBCA Policy, the Director has commented on the Arrangement, any material inconsistencies between the proposed Interim Order and the applicable governing instruments, by-laws, articles, declarations of trust or statutes. Where appropriate or necessary to address any issues that require the Court’s attention in advance of the final hearing, the Court’s direction may be sought at a chambers or case management hearing, or such other manner as the Court permits.


� Arrangements may require (a) meetings of Shareholders and/or other Securityholders; (b) more than one Meeting; (c) more than one Resolution to be addressed to implement the Arrangement.  If more than one Meeting is required to implement steps in the Arrangement, the Order should be amended to reflect the additional Meetings and Resolutions, voting thresholds, and statutory requirements for the holding of additional Meetings to be followed. 


� Flexibility has been provided here to refer to multiple classes of shareholders and/or other securityholders as may be applicable to the proposed Plan, including where restructuring of Applicant’s debt is contemplated. “Securityholders” refer to holders of a security capable of being arranged in accordance with applicable corporate statute. References have been made to “Securityholders” throughout this order however these should be revised as applicable dependent upon the voting rights granted under the proposed Plan.  The amendment to the Model Order to reflect Securityholders, is not intended to alter the substantive law with respect to voting rights at the Meeting. Where the Plan involves only common shares, references to other securityholders should be deleted.


� If holders of options or other instruments will have their rights affected by the arrangement, consideration should be given to whether such holders should have the right to attend, or speak at the meeting and/or notice of the meeting(s). The amendment to the Model Order to reflect Securityholders, is not intended to alter the substantive law with respect to voting rights at the Meeting.


� The quorum requirement should match the by-laws of ABC. Should counsel consider it is appropriate to seek to alter the quorum for purposes of the proposed Plan, they should outline the basis for the change from the by-laws for the Court.





� If a change to the Arrangement Agreement or Plan of Arrangement is to be made prior to the Meeting, and that change would reasonably be expected to affect the decision of the holder of securities subject to the arrangement to vote for or against the Arrangement Resolution, applicable securities law may require prompt disclosure. The circumstances that may mandate further notice will vary widely. A change in the date of the Meeting may or may not be required. Accordingly, the Applicant may wish to seek the Court’s direction prior to the Meeting if there is a question regarding whether the form of notice is adequate or whether sufficient time to assess the change can be given.


� Any material changes to the Information Circular including any changes that may affect the defined terms in the Interim Order, must be brought to the attention of the Court at the hearing for approval of the Arrangement.  


� Section 253 of the CBCA and 262 of the OBCA, contemplate “suppressed” mailings to shareholders in instances where multiple efforts have been made to reach the shareholder, but those efforts are not successful. The CBCA / OBCA expressly permits the issuer, after two failed attempts (for CBCA and three for OBCA) to reach a shareholder, to “suppress” mailings. The Interim Order specifically contemplates and permits the concept of suppression in respect of the mailing of Meeting Materials.


� Applicant to consider if notice can be effected under notice and access provisions in accordance with National Instrument NI 51-102 Continuous Disclosure Obligations and National Instrument 54-101 Communication with Beneficial Owners of Securities of a Reporting Issuer (“NI 54-101”) (applicable to OBCA Plans (and optional) in CBCA Plans). [Note that currently, notice and access is not available to CBCA companies without obtaining exemptive relief from the Director; however amendments to be made to the CBCA under Bill C-25 will fix these issues so that relief would no longer be required. As of January 2019, Bill C-25 is not yet in force].  If so, the following language should be used: 


“THIS COURT ORDERS that, in order to effect the notice of the Meeting, ABC shall send notice and access materials (“Notice and Access Materials”) in accordance with National Instrument NI 51-102 Continuous Disclosure Obligations and National Instrument 54-101 Communication with Beneficial Owners of Securities of a Reporting Issuer (“NI 54-101”) advising of the availability of access to the Circular (including the Notice of Application and this Interim Order), the Notice of Meeting, the form of proxy and the letter of transmittal, along with such amendments or additional documents as ABC may determine are necessary or desirable and are not inconsistent with the terms of the Interim Order (collectively, the “Meeting Materials”), to the following:”


� If using notice and access, replace bracketed language with “thirty (30)”. 


� If using notice and access, replace bracketed language with “NI 54-101” in paragraphs � REF _Ref509920240 \r \h ��12�(b) (c). 


� Materials must be filed with the Ontario Securities Commission under the OBCA (see section 112(2)(a)). For OBCA Plans add: 


“e. [to the Ontario Securities Commission, by electronic filing;]”


� This paragraph is to be used, and notice is to be given, where there are holders of options or other instruments that may be converted to voting shares prior to the record date for voting (the Record Date), or where the holders may be affected by the transaction but will not be voting at the meeting. Delivery by e-mail may also be appropriate for holders of options or other instruments who are employees, officers or directors of ABC or its subsidiaries.


� 110(4) and (4.1) of the OBCA.


� 110(4)(a) and (b) of the OBCA.


� To be revised to conform to the securityholders who are being granted rights to vote at the meeting. 


� Consideration should be given to the voting rights that will be granted to Securityholders and whether all Securityholders will be voting as a single class or whether there will be separate class votes for each class of Securityholder. Additional provisions should be included here if there will be multiple class votes. If more than one Meeting involved to implement Arrangement, Applicant to determine and outline voting threshold for additional Meeting. Applicant to determine and outline voting threshold where other Securityholders are involved in Arrangement.


� Voting requirements will be transaction specific such as where a “majority of the minority” is required. Where Plan of Arrangement involves acquisition company, acquiror should not be considered in tabulations.


� Applicant to determine and outline voting threshold where other Securityholders are involved in Arrangement.


� 185 of the OBCA. 


� 185(6) and (7) of the OBCA. 


� 185 of the OBCA. 


� 185 of the OBCA. 


� Dissent rights are contemplated (but not required) by s. 192(4) of the CBCA and s. 182(5) of the OBCA. If dissent rights are applicable, consider what terms are appropriate. For instance, section 190(5) of the CBCA provides that written objection may be “sent at or before” the meeting.  The provision of this order, providing for notice by 5:00 p.m. two business days prior to the meeting, has been used so that the applicant has some notice of the level of dissent.


� 185(4) of the OBCA. 


� 185(4) and 185(14) to 185(24) of the OBCA.


� 185(15) of the OBCA. 


� There is no OBCA equivalent provision. 


� 185(14) to 185(29) of the OBCA. 


� This provision may be used to identify the party that will be paying dissenting shareholders. Details of the corporate entity that has the obligation to pay is transaction specific. Where a party responsible for dissent rights is not the party acquiring assets in the Plan, counsel should draw this to the Court’s attention.


� In most circumstances, the affidavit setting out the results of the vote and confirming compliance with the Interim Order may be filed the day before the hearing. If the Applicant anticipates that the hearing will be contested, earlier filing is advisable so as to avoid an adjournment.





 
 

