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REASONS FOR DECISION
WINKLERJ.:

Nature of the Motion

[l]

This is a motion for approval of a settlement in two companion class proceedings

commenced under the Class Proceedings Act 1992, S.O. 1992, c. 6, the "Transfused Action" and
the "Hemophiliac Action", brought on behalf of persons infected by Hepatitis-C from the
Canadian blood supply. The Transfused Action was certified as a class proceeding by order of
this court on June 25, 1998, as later amended on May 11, 1999. On the latter date, an order was
also issued certifying the Hemophiliac Action. There are concurrent class proceedings in respect
of the same issues before the courts in Quebec and British Columbia. The Ontario proceedings
apply to all persons in Canada who are within the class definition with the exception of any
person who is included in the proceedings in Quebec and British Columbia. The motion before
this court concerns a Pan-Canadian agreement intended to effect a national settlement, thus
bringing to an end this aspect to the blood tragedy. Settlement approval motions similar to the
instant proceeding have been contemporaneously heard by courts in Quebec and British
Columbia with a view to bringing finality to the court proceedings across the country.

The Parties

[2]

The plaintiff class in the Transfused Action are persons who were infected with Hepatitis

C from blood transfusions between January 1, 1986 to July 1, 1990. The plaintiff class in the
Hemophiliac Action are persons infected with Hepatitis C from the taking of blood or blood
products during the same time period.
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[3]

The defendants in the Ontario actions are the Canadian Red Cross Society ("CRCS'"), Her

Majesty the Queen in Right of Ontario, and the Attorney General of Canada. The Ontario classes
are national in scope. Therefore, the other Provincial and Territorial Governments of Canada,
with the exception of Quebec and British Columbia, have moved to be included in the Ontario
actions as defendants but only if the settlement is approved.

[4]

The court has granted intervenor status to a number of individuals, organizations and

public bodies, namely, Hubert Fullarton and Tracy Goegan, the Canadian Hemophilia Society,
the Thalassemia Foundation of Canada, the Hepatitis C Society of Canada, the Office of the
Children's Lawyer and the Office of the Public Guardian and Trustee of Ontario.

[5]

Pursuant to an order of this court, PricewaterhouseCoopers received and presented to the

court over 80 written objections to the settlement from individuals afflicted with Hepatitis-C. In
addition, 11 of the objectors appeared at the hearing of the motion to proffer evidence as to their
reasons for objecting to the settlement.

[6]

The approval of the settlement before the court is supported by class counsel and the

Ontario and Federal Crown defendants. In addition to these parties, the Provincial and Territorial
governments who seek to be included if the settlement is approved, and the intervenors, the
Canadian Hemophilia Society, the Office of the Children's Lawyer and the Office of the Public
Guardian and Trustee made submissions in support of approval of the settlement. The Canadian
Red Cross Society ("CRCS") appeared, but did not participate, all actions against it having been
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stayed by order of Mr. Justice Blair dated July 28, 1999, pursuant to a proceeding under the
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36. The other intervenors and
individual objectors voiced concerns about the settlement and variously requested that the court
either reject the settlement or vary some of its terms in the interest of fairness.

Background

[7]

Both actions were commenced as a result of the contamination of the Canadian blood

supply with infectious viruses during the 1980s. The background facts are set out in the
pleadings and the numerous affidavits forming the record on this motion. The following is a brief
summary.

[8]

The national blood supply system in Canada was developed during World War II by the

CRCS. Following WWII, the CRCS was asked to carry on with the operation of this national
system, and did so as part of its voluntary activities without significant financial support from
any government. As a result of its experience and stewardship of system, the CRCS had a virtual
monopoly on the collection and distribution of blood and blood products in Canada.

[9]

Over time the demand for blood grew and Canada turned to a universal health care

system. Because of these developments. the CRCS requested financial assistance from the
provincial and territorial governments. The governments, in turn, demanded greater oversight
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over expenditures. This led to the formation of the Canadian Blood Committee which was
composed of representatives of the federal, provincial and territorial governments. The CBC
became operational in the summer of 1982. Other than this overseer committee, there was no
direct governmental regulation of the blood supply in Canada.

[10]

The 1970s and 80s were characterized medically by a number of viral infection related

problems stemming from contaminated blood supplies. These included hepatitis and AIDS. The
defined classes in these two class actions, however, are circumscribed by the time period
beginning January 1, 1986 and ending July 1, 1990. During the class periods, the CRCS was the
sole supplier and distributor of whole blood and blood products in Canada. The viral infection at
the center of these proceedings is now known as Hepatitis C.

[11]

Hepatitis is an inflammation of the liver that can be caused by various infectious agents,

including contaminated blood and blood products. The inflammation consists of certain types of
cells that infiltrate the tissue and produce by-products called cytokines or, alternatively, produce
antibodies which damage liver cells and ultimately cause them to die.

[12]

One method of transmission of hepatitis is through blood transfusions. Indeed, it was

common to contract hepatitis through blood transfusions. However, due to the limited knowledge
of the effects of contracting hepatitis, the risk was considered acceptable in view of the
alternative of no transfusion which would be, in many cases, death.
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[13]

As knowledge of the disease evolved, it was discovered that there were different strains

of hepatitis. The strains identified as Hepatitis A (''HAV") and Hepatitis B ("HBV") were known
to the medical community for some time. HAV is spread through the oral-fecal route and is
rarely fatal. HBV is blood-borne and may also be sexually transmitted. It can produce violent
illness for a prolonged period in its acute phase and may result in death. However, most people
infected with HBV eliminate the virus from their system, although they continue to produce
antibodies for the rest of their lives.

[14]

During the late 1960s. an antigen associated with HBV was identified. This discovery led

to the development of a test to identify donated blood contaminated with HBV. In 1972, the
CRCS implemented this test to screen blood donations. It soon became apparent that post
transfusion hepatitis continued to occur, although much less frequently. In 1974, the existence of
a third form of viral hepatitis, later referred to as Non-A Non-B Hepatitis ("NANBH”) was
postulated.

[15]

This third viral form of hepatitis became identified as Hepatitis C ("HCV") in 1988. Its

particular features are as follows:

(a) transmission through the blood supply if HCV infected donors are unaware
of their infected condition and if there is no, or no effective, donor screening;
(b) an incubation period of 15 to 150 days;
(c) a long latency period during which a person infected may transmit the virus to
others through blood and blood products, or sexually, or from mother to fetus; and
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(d) no known cure.

[16]

The claims in these actions are founded on the decision by the CRCS, and its overseers

the CBC, not to conduct testing of blood donations to the Canadian blood supply after a
'"surrogate" test for HCV became available and had been put into widespread use in the United
States.

[17]

In a surrogate test a donor blood sample is tested for the presence of substances which are

associated with the disease. The surrogate test is an indirect method of identifying in a blood
sample the likelihood of an infection that cannot be identified directly because no specific test
exists. During the class period, there were two surrogate tests capable of being used to identify
the blood donors suspected of being infected with HCV, namely, a test to measure the ALT
enzyme in a donor's blood and a test to detect the anti-HBc, a marker of HBV, in the blood.

[18]

The ALT enzyme test was useful because it highlights inflammation of the liver. There is

an increased level of ALT enzymes in the blood when a liver is inflamed. The test is not specific
for any one liver disease but rather indicates inflammation from any cause. Elevated ALT
enzymes are a marker of liver dysfunction which is often associated with HCV.

[19]

The anti-HBc test detects exposure to HBV and is relevant to the detection of HCV

because of the assumption that a person exposed to HBV is more likely than normal to have been
exposed to HCV, since both viruses are blood-borne and because the populations with higher
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rates of seroprevalence were believed to be similar.

[20]

The surrogate tests were subjected to various studies in the United States. Among other

aspects, the studies analyzed the efficacy of each test in preventing NANBH post-transfusion
infection and the extent to which the rejection of blood donations would be increased. The early
results of the studies did not persuade the agencies responsible for blood banks in the U.S. to
implement surrogate testing as a matter of course. However, certain individuals, including Dr.
Harvey Alter, a leading U.S. expert on HCV, began a campaign to have the U.S. blood agencies
change their policies. In consequence, in April 1986 the largest U.S. blood agency decided that
both surrogate tests should be implemented, and further, that the use of the tests would become a
requirement of the agency's standard accreditation program in the future. This effectively made
surrogate testing the national standard in the U.S. and by August 1, 1986, all or virtually all
volunteer blood banks in the U.S. screened blood donors by using the ALTand anti-HBc tests.

[21]

This course was not followed in Canada. Although there was some debate amongst the

doctors involved with the CRCS, surrogate testing was not adopted. Rather, in 1984 a meeting
was held at the CRCS during which a multi-centre study was proposed. The purpose of the study
was to determine the incidence of NANBH in Canada. The CRCS blood centres proposed to
take part in the study were those in Toronto, Montreal, Ottawa, Edmonton and Vancouver.

[22]

Prior to the 1984 meeting however, Dr. Victor Feinman of Mount Sinai Hospital had

already begun a study to determine the incidence of NANBH in those who had received blood
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transfusions. This study had a significant limitation in that it did not measure the
effectiveness of surrogate testing. Although the limitation was known to the CRCS, the
medical directors agreed at their meeting on March 29-30, 1984 to review Dr. Feinman's
research to determine whether the proposed CRCS multi-centre study was still required.
Ultimately, the CRCS did not conduct the multi-centre study.

[23]

The CRCS was aware of the American decision to implement surrogate testing in 1986

but opted instead to await a full assessment of the results of the Dr. Feinman study and the
impact of testing for the Human-Immunodeficiency Virus ("HIV") and "self-designation" as
possible surrogates to screen for NANBH.

[24]

This decision was criticized by Dr. Alter. In an article published in the Medical Post in

February 1988. Dr. Alter was quoted as stating that:

"while the use of surrogate markers is far from ideal, the lack of any specific test
to identify [NANBH], coupled with the serious chronic consequences of the
disease, makes the need for these surrogate tests essential."'

[25]

The CRCS never implemented surrogate testing. In late 1988, HCV was isolated. The

Chiron Corporation developed a test for anti-HCV for use by blood banks. In March 1990, the
CRCS blood centres began implementing the anti-HCV test, and by June 30, 1990, all centres
had implemented the test. Hence the class definitions stipulated in the two certification orders
before this court, covers the period between January 1, 1986 and July 1, 1990, which corresponds
to the interval between the widespread use of surrogate testing in the U.S. and the universal
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adoption of the Chiron HCV test in Canada. The classes are described fully below.

The Claims

[26]

It is alleged by the plaintiffs in both actions that had the defendants taken steps to

implement the surrogate testing, the incidence of HCV infection from contaminated blood would
have been reduced by as much as 75% during the class period. Consequently, they bring the
actions on behalf of classes described as the Ontario Transfused Class and the Ontario
Hemophiliac Class. The plaintiffs assert claims based in negligence, breach of fiduciary duty and
strict liability in tort as against all of the defendants.

The Classes

[27]

The Ontario Transfused Class is described as:

(a)
all persons who received blood collected by the CRCS contaminated with
HCV during the Class Period and who are or were infected for the first time with
HCV and who are:
(i)
presently or formerly resident in Ontario and receive blood
in Ontario and who are or were infected with post-transfusion
HCV;
(ii)
resident in Ontario and received blood in any other
Province or Territory of Canada other than Quebec and who are or
were infected with post-transfusion HCV;
(iii)
resident elsewhere in Canada and received blood in
Canada, other than in the Provinces of British Columbia and
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Quebec, and who are or were infected with post-transfusion HCV;
(iv)

resident outside Canada and received blood in any Province
or Territory of Canada, other than in the Province of
Quebec, and who are or were infected with post-transfusion
HCV; and

(v)

resident anywhere and received blood in Canada and who
are or were infected with post-transfusion HCV and who
are not included as class members in the British Columbia
Transfused Class Action or the Quebec Transfused Class
Action;

(b)
the Spouse of a person referred to in subparagraph (a) who is or
was infected with HCV by such person; and
(c)

[28]

the child of a person referred to in subparagraph (a) or (b) who is or
was infected with HCV by such person.

The Ontario Hemophiliac Class is described as:
(a)
all persons who have or had a congenital clotting factor defect or
deficiency, including a defect or deficiency in Factors V, VII, VIII, IX, XI, XII,
XIII or von Willebrand factor, and who received or took Blood (as defined in
Section 1.01 of the Hemophiliac HCV Plan) during the Class Period and who are:
(i)
presently or formerly a resident in Ontario and received or
took Blood in Ontario and who are or were infected with HCV;
(ii)
resident in Ontario and received or took Blood in any other
Province or Territory of Canada other than Quebec and who are or
were infected with HCV;
(iii)
resident elsewhere in Canada and received or took Blood in
Canada other than in the Provinces of British Columbia and
Quebec. and who are or were infected with HCV;
(iv)
resident outside Canada and received or took Blood in any
Province or Territory in Canada, other than in the Province of
Quebec, and who are or were infected with HCV; and
(v)

resident anywhere and received or took Blood in Canada
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and who are not included asclass members in the British Columbia
Hemophiliac Class Action or the Quebec Hemophiliac Class Action;
(b)
the Spouse of a person referred to in subparagraph (a) who is or was
infected with HCV by such person; and
(c)
the child of a person referred to subparagraph (a) or (b) who is or was
infected with HCV by such person.

[29]

In addition in each of the actions, there is a "Family" class described, in the Ontario

Transfused Class, as follows:

(a)
theSpouse, child, grandchild, parent, grandparent orsibling ofan Ontario
Transfused ClassMember;
(b)
the spouse of achild, grandchild. parent or grandparent of an Ontario
Transfused Class Member;
(c)

a former Spouse of an Ontario Transfused Class Member;

(d)
achild or other lineal descendant ofagrandchild of an Ontario Transfused
Class Member;
(e)
a person of the opposite sex to an Ontario Transfused Class Member who
cohabitated foraperiod ofat least one year withthat ClassMember immediately before
his or her death;
(f)
a person of the opposite sex to an Ontario Transfused Class Member who was
cohabitating with that Class Member at the date of his or her death and to whom that
Class Member was providing support or was under a legal obligation to provide
support on the date of his or her death; and
(g)
any other person to whom an Ontario Transfused Class Member was
providing support for a period of at least three years immediately prior to his or her
death.

There is a similarly described Family Class in the Hemophiliac Action.
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The Proposed Settlement

[30]

The parties have presented a comprehensive package to the court. Not only does it pertain to these

actions, but it is also intended to be a Pan-Canadian agreement to settle the simultaneous class proceedings
before the courts in Quebec and British Columbia. The settlement will not
become final and binding until it is approved by courts in all three provinces. It consists of a Settlement
Agreement. a Funding Agreement and Plans for distribution of the settlement funds in the Transfused
Action and the Hemophiliac Action.

[31]

The Settlement Agreement creates the following two Plans:

(1)
the Transfused HCV Plan to compensate persons who are or were infected with
HCV through a blood transfusion received in Canada in the Class Period, their
secondarily-infected Spouses and children and their other family members; and
(2)
the Hemophiliac HCV Plan to compensate hemophiliacs who received or took
blood or blood products in Canada in the Class Period and who are or were infected with
HCV, their secondarily-infected Spouses and children and their other family members.

[32]

To fund the Agreement, the federal, provincial and territorial governments have promised

to pay the settlement amount of $1,118,000,000 plus interest accruing from April 1, 1998. This
will total approximately $1,207,000,000 as of September 30, 1999.

[33]
basis:

The Funding Agreement contemplates the creation of a Trust Fund on the following
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(i)
a payment by the Federal Government to the Trust Fund, on the date when the
last judgment or order approving the settlement of the Class Actions becomes final,
of 8/11ths of the settlement amount, being the sum of approximately
$877,818,181, subject to adjustments plus interest accruing after September 30,
1999 to the date of payment; and
(ii)
a promise by each Provincial and Territorial Government to pay a portion of its
share of the 3/11ths of the unpaid balance of the settlement amount as may be requested
from time to time until the outstanding unpaid balance of the settlement amount together
with interest accruing has been paid in full.

[34] The Governments have agreed that no income taxes will be payable on the income earned by the
Trust, thereby adding, according to the calculations submitted to the court, a present value of about
$357,000,000 to the settlement amount.

[35]

The Agreement provides that the following claims and expenses will be paid from the

Trust Fund:

(a)
persons who qualify in accordance with the provisions of the Transfused
HCV Plan;
(b)
persons who qualify in accordance with the provisions of the Hemophiliac
HCV Plan;
(c)
spouses and children secondarily-infected with HIV to a maximum of 240
who qualify pursuant to the Program established by the Governments (which is not
subject to Court approval);
(d)
final judgments or Court approved settlements payable by any FPT Government to
a Class Member or Family Class Member who opts out of one of the Class Actions or is
not bound by the provisions of the Agreement or a person who claims over or brings a
third-party claim in respect of the Class Member's receiving or taking of blood or blood
products in Canada in the Class Period and his or her infection with HCV, plus one-third
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of Court-approved defence costs;

(e)
subject to the Courts' approval, the costs of administering the Plans, including the
costs of the persons hereafter enumerated to be appointed to perform various functions
under the Agreement;
(f)
subject to the Courts' approval, the costs of administering the HIV Program, which
Program administration costs, in the aggregate, may not exceed $2,000,000; and
(g)
subject to Court approval, fees, disbursements, costs, GST and other applicable
taxes of Class Action Counsel.

Class Members Surviving as of January 1, 1999

[36]

Other than the payments to the HIV sufferers, which I will deal with in greater detail below, the

plans contemplate that compensation to the class members who were alive as of January 1, 1999, will be
paid according to the severity of the medical condition of each class member. All class members who
qualify as HCV infected persons are entitled to a fixed payment as compensation for pain and suffering and
loss of amenities of life based upon the stage of his or her medical condition at the time of qualification
under the Plan. However, the class member will be subsequently entitled to additional compensation if and
when his or her medical condition deteriorates to a medical condition described at a higher compensation
level. This compensation ranges from a single payment of $10,000, for a person who has cleared the
disease and only carries the HCV antibody, to payments totaling $225,000 for a person who has
decompensation of the liver or a similar medical condition.
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[37]

The compensation ranges are described in the Agreement as '"Levels". In addition to the

payments for loss of amenities, class members with conditions described as being at

compensation Level 3 or ahighercompensation Level (4orabove),and whose HCVcaused loss of income or
inability to perform his or her household duties, will be entitled to compensation for loss of income or loss of
services in the home.

[38] The levels, and attendant compensation, for class members are described as follows:

(i) Level 1
Qualification
A blood test demonstrates that the HCV
antibody is present in the blood of a class
member.

Compensation
A lump sum payment of $10,000 plus
reimbursement of uninsured treatment and
medication costsandreimbursement forout-ofpocket expenses.

(ii) Level 2
Qualification
A polymerase chain reaction test (PCR)
demonstrates that HCV is present in the
blood of a class member.
•

Compensation
Cumulativecompensation of $30,000which
comprises the $10,000 payment at level 1,
plus a payment of $15,000 immediately and
another $5,000 when the court determines that
the Fund is sufficient to do so, plus
reimbursement of uninsured treatment and
medication costsandreimbursement forout-ofpocket expenses.

(iii) Level 3
Qualification
Ifaclass member develops non-bridging

fibrosis, or receives compensable drug therapy
(i.e. Interferon or Ribavirin). or
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Compensation
Option 1 – $60,000 comprised of the
level 1 and 2 payments plus an additional
$30,000
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meets a protocol for HCV compensable
treatment regardless of whether the
treatment is taken. then the class member
qualifies for Level 3 benefits.

Option 2 – $30,000 from the Level 1 and 2
benefits, and if the additional $30.000 from
Option 1 is waived, compensation for loss
of income or loss of services in the home.
subject to a threshold qualification.
In addition, at this level, the class member is
entitled to an additional $1,000 per month
for each month of completed drug therapy,
plus reimbursement of uninsured treatment
and medication costs and reimbursement for
out-of-pocket expenses.

(iv) Level 4
Qualification

Compensation

If a class member develops bridging fibrosis,

There is no further fixed payment beyond
that of Level 3 at this level. In addition to
those previously defined benefits, the
claimant is entitled to compensation for loss
of income or loss of services in the home,
$1,000 per month for each month of
completed drug therapy, plus reimbursement
of uninsured treatment and medication costs
and reimbursement for out-of-pocket
expenses.

he or she qualifies as a Level 4 claimant.

(v) Level 5
Qualification
A class member who develops (a)cirrhosis;
(b) unresponsive porphyria cutanea tarda
which is causing significant disfigurement
and disability; (c) unresponsive
thrombocytopenia (low platelets) which
result in certain other conditions; or (d)

Compensation
$125,000 which consists of the prior
$60,000, if the claimant elected Option 1 at
Level 3, plus an additional $65,000 plus the
claimant is entitled to compensation forloss
of income or loss of services in the home.
$1,000 per month for each month of
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glomerulonephritis not requiring dialysis, he
or she qualifies as a Level 5 claimant.

completed drug therapy, plus reimbursement
of uninsured treatment and medication costs
and reimbursement for out-of-pocket
expenses.

(vi) Level 6
Qualification

If a class member receives a liver transplant,
or develops: (a) decompensation of the liver;
(b) hepatocellular cancer; (c) B-cell
lymphoma; (d) symptomatic mixed
cryoglobullinemia; (e) glomerulonephritis
requiring dialysis; or (f) renal failure, he or
she qualifies as a Level 6 claimant.

[39]

Compensation
$225,000 which consists of the $125,000
available at the prior levels plus an
additional $100,000 plus the claimant is
entitled to compensation for loss of income
or loss of services in the home. $1,000 per
month for each month of completed drug
therapy, plus reimbursement of uninsured
treatment and medication costs and
reimbursement for out-of-pocket expenses.
The claimant is also entitled to
reimbursement for costs of care up to
$50,000 per year.

There are some significant “holdbacks" of compensation at certain levels. As set out in

the table above. a claimant who is entitled to the $20,000 compensation payment at level 2 will
initially be paid $15,000 while $5,000 will be held back in the Fund. If satisfied that there is
sufficient money in the Fund, the Courts may then declare that the holdback shall be removed in
accordance with Section 10.01(l)(i) of the Agreement and Section 7.03 of the Plans. Claimants
with monies held back will then receive the holdback amount with interest at the prime rate from
the date they first became entitled to the payment at Level 2. In addition, any clai mant that
qualifies for income replacement at Level 4 or higher will be subjected to a holdback of 30% of
the compensation amount. This holdback may be removed, and the compensation restored, on the
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same terms as the Level 2 payment holdback.

[40]

There is a further limitation with respect to income, namely, that the maximum amount

subject to replacement has been set at $75,000 annually. Again this limitation is subject to the
court's review. The court may increase the limit on income, after the holdbacks have been
removed, and the held benefits restored, if the Fund contains sufficient assets to do so.

[41]

Payment of loss of income is made on a net basis after deductions for income tax that

would have been payable on earned income and after deduction of all collateral benefits received
by the Class Member. Loss of income payments cease upon a Class Member reaching age 65. A
claim for the loss of services in the home may be made for the lifetime of the Class Member.

Class Members Dying Before January 1, 1999

[42]

If a Class Member who died before January 1, 1999, would have qualified as a HCV

infected person but for the death, and if his or her death was caused by HCV, compensation will
be paid on the following terms:

(a)
the estate will be entitled to receive reimbursement for uninsured funeral
expenses to a maximum of $5,000 and a fixed payment of $50,000, while
approved family members will be entitled to compensation for loss of the
deceased's guidance, care and companionship on the scale set out in the chart at
paragraph 82 below and approved dependants may be entitled to compensation for
their loss of support from the deceased or for the loss of the deceased's services in
the home ("Option 1"); or
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(b)
at the joint election of the estate and the approved family members and
dependants of the deceased, the estate will be entitled to reimbursement for
uninsured funeral expenses to a maximum of $5,000, and the estate and the
approved family members and dependants will be jointly entitled to compensation
of $120,000 in full settlement of all of their claims ("Option 2").

[43]

Under the Plans when a deceased HCV infected person's death is caused by HCV, the

approved dependants may be entitled to claim for loss of support until such time as the deceased
would have reached age 65 but for his death.

[44]

Payments for loss of support are made on a net basis after deduction of 30% for the

personal living expenses of the deceased and after deduction of any pension benefits from CPP
received by the dependants.

[45]

The same or similar holdbacks or limits will initially be imposed on the claim by

dependants for loss of support under the Plans as are imposed on a loss of income claim. The
$75,000 cap on pre-claim gross income will be applied in the calculation of support and only 70%
of the annual loss of support will be paid. If the courts determine that the Trust Fund is sufficient
and vary or remove the holdbacks or limits, the dependants will receive the holdbacks, or the
portion the courts direct, with interest from the time when loss of support was calculated subject
to the limit.

[46]

Failing agreement among the approved dependants on the allocation of loss of support

between them, the Administrator will allocate loss of support based on the extent of support
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received by each of the dependants prior to the death of the HCV infected person.

Class Members Cross-Infected with HIV.

[47]

Notwithstanding any of the provisions of the Hemophiliac HCV Plan, a primarily

infected hemophiliac who is also infected with HIV may elect to be paid $50,000 in full
satisfaction of all of his or her claims and those of his or her family members and dependants.

[48]

Persons infected with HCV and secondarily-infected with HIV who qualify under a Plan

(or, where the person is deceased, the estate and his or her approved family members and
dependants) may not receive compensation under the Plan until entitlement exceeds the $240,000
entitlement under the Program after which they will be entitled to receive any compensation
payable under the Plan in excess of $240.000.

[49]

Under the Hemophiliac HCV Plan, the estate, family members and dependants of a

primarily-infected hemophiliac who was cross-infected with HIV and who died before January 1,
1999 may elect to receive a payment of $72,000 in full satisfaction of their claims.

The Family Class Claimants

[50]

Each approved family class member of a qualified HCV infected person whose death was
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caused by HCV is entitled to be paid the amount set out below for loss of the deceased's
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guidance, care and companionship:

Relationship

Compensation

Spouse

$25,000

Child under 21 at time of death of class member

$15,000

Child over 21 at time of death of class member

$5,000

Parent or sibling

$5,000

Grandparent or Grandchild

[51]

$500

If a loss of support claim is not payable in respect of the death of a HCV infected person

whose death was caused by his or her infection with HCV, but the approved dependants resided
with that person at the time of the death, then these dependants are entitled to be compensated for
the loss of any services that the HCV infected person provided in the home at the rate of $12 per
hour to a maximum of 20 hours per week.

[52]

The Agreement and/or the Plans also provide that:

(a)

all compensation payments to claimants who live in Canada will be tax
free;

(b)

compensation payments will be indexed annually to protect against
inflation;

(c)

compensation payments other than payments for loss of income will not
affect social benefits currently being received by claimants;

(d)

life insurance payments received by or on behalf of claimants will not be taken
into account for any purposes whatsoever under the Plans: and
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(e)

no subrogation payments will be paid directly or indirectly.

The Funding Calculations

[53]

Typically in settlements in personal injury cases, where payments are to be made on a

periodic basis over an extended period of time, lump sum amounts are set aside to fund the
extended liabilities. The amount set aside is based on a calculation which determines the "present
value" of the liability. The present value is the amount needed immediately to produce payments
in the agreed value over the agreed time. This calculation requires factoring in the effects of
inflation, the return on the investment of the lump sum amount and any income or other taxes
which might have to be paid on the award or the income it generates. Dealing with this issue in a
single victim case may be relatively straightforward. Making an accurate determination in a class
proceeding with a multitude of claimants suffering a broad range of damages is a complex
matter.

[54]

Class counsel retained the actuarial firm of Eckler Partners Ltd. to calculate the present

value of the liabilities for the benefits set out in the settlement. The calculations performed by
Eckler were based on a natural history model of HCV constructed by the Canadian Association
for the Study of the Liver ("CASL"') at the request of the parties. As stated in the Eckler report at
p. 3, '"the results from the [CASL] study form the basis of our assumptions regarding the
development of the various medical outcomes." However. the Eckler report also notes that in
instances where the study was lacking in information. certain extensions to some of the
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probabilities were supplied by Dr. Murray Krahn who led the study. In certain other situations,
additional or alternative assumptions were provided by class counsel.

[55]

The class in the Transfused Action is comprised of those persons who received blood

transfusions during the class period and are either still surviving or have died from a HCV related
cause. The CASL study indicates that the probable number of persons infected with HCV
through blood transfusion in the class period, the "cohort'" as it is referred to in the study, is
15,707 persons. The study also estimates the rates of survival of each infected person. From these
estimates, Eckler projects that the cohort as of January 1, 1999 is 8.104 persons. Of those who
have died in the intervening time, 76 are projected to be HCV related deaths and thus eligible for
the death benefits under the settlement.

[56]

In the case of the Hemophiliac class, the added factor of cross-infection with HIV, and

the provisions in the plan dealing with this factor, require some additional considerations. Eckler
was asked to make the following assumptions based primarily on the evidence of Dr. Irwin
Walker:

(a) the Hemophiliac cohort size is approximately 1645 persons
(b) 15 singularly infected and 340 co-infected members of this cohort have died
prior to January 1, 1999; the 15 singularly infected and 15 of those co-infected
will establish HCV as the cause of death and claim under the regular death
provisions (but there is no $120,000 option in this plan); the remaining 325 co
infected will take the $72.000 option.
(c) a further 300 co-infected members are alive at January 1, 1999; of these, 80%.
i.e. 240, will take the $50,000 option;

-26-

(d) 990 singularly infected hemophiliacs are alive at January 1, 1999
(e) the remaining 60 co-infected and the 990 singularly infected hemophiliacs will
claim under the regular provisions and should be modeled in the same way as the
transfused persons, i.e. apply the same age and sex profiles, and the same medical,
mortality and other assumptions as for the transfused group, except that the 60 co
infected claimants will not have any losses in respect of income.

[57]

Because of the structure of this agreement, Eckler was not required to consider the impact

of income or other taxes on the investment returns available from the Fund. With respect to the
rate of growth of the Fund, Eckler states at p. 10 that:

A precise present value calculation would require a formula incorporating the
gross rate of interest and the rate of inflation as separate parameters. However,
virtually the same result will flow from a simpler formula where the future
payments are discounted at a net rate equal to the excess of the gross rate of
interest over the assumed rate of inflation.
Eckler calculates the annual rate of growth of the Fund will be 3.4% per year on this basis. This
is referred to as the '"net discount rate".

[58]

There is one other calculation that is worthy of particular note. In determining the

requirements to fund the income replacement benefits set out in the settlement, Eckler used the
average industrial aggregate earnings rate in Canada estimated for 1999. From this figure,
income taxes and other ordinary deductions were made to arrive at a "pre-claim net income".
Then an assumption is made that the class members claiming income compensation will have
other earnings post-claim that will average 40% of the pre-claim amount. The 60% remaining
loss, in dollars expressed as $14,500, multiplied by the number of expected claimants, is the
amount for which funding is required. Eckler points out candidly at p. 20 that:
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[in regard to the assumed average of Post-claim Net Income]...we should bring to
your attention that without any real choice, the foregoing assumed level of 40%
was still based to a large extent on anecdotal input and our intuitive judgement on
this matter rather than on rigourous scientific studies which are simply not
available at this time.
There are other assumptions and estimates which will be dealt with in greater detail below.

[59]

The Eckler conclusion is that if the settlement benefits, including holdbacks, and the

other liabilities were to be paid out of the Fund, there is a present value deficit of $58,533,000.
Prior to the payment of holdbacks, the Fund would have a surplus of $34,173,000.

The Thalassemia Victims

[60]

Prior to analyzing the settlement, I tum to the concerns advanced by The Thalassemia

Foundation of Canada. The organization raises the objection that the plan contains a fundamental
unfairness as it relates to claims requirements for members of the class who suffer from
Thalassemia.

[61]

Thalassemia, also known as Mediterranean Anemia or Cooley's Anemia, is an inherited

form of anemia in which affected individuals are unable to make normal hemoglobin, the oxygen
carrying protein of the red blood cell. Mutations of the hemoglobin genes are inherited. Persons
with a thalassemia mutation in one gene are known as carriers or are said to have thalassemia
minor. The severe form of thalassemia, thalassemia major, occurs when a child inherits two
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mutated genes, one from each parent. Children born with thalassemia major usually develop the
symptoms of severe anemia within the first year of life. Lacking the ability to produce normal
adult hemoglobin, children with thalassemia major are chronically fatigued; they fail to thrive;
sexual maturation is delayed and they do not grow normally. Prolonged anemia causes bone
deformities and eventually will lead to death, usually by their fifth birthday.

[62]

The only treatment to combat thalassemia major is regular transfusions of red blood cells.

Persons with thalassemia major receive 15 cubic centimeters of washed red blood cells per
kilogram of weight every 21 to 42 days for their lifetime. That is, a thalassemia major person
weighing 60 kilograms (132 pounds) may receive 900 cubic centimeters of washed red blood
cells each and every transfusion. Such a transfusion corresponds to four units of blood. Persons
with thalassemia major have not been treated with pooled blood. Therefore, in each transfusion a
thalassemia major person would receive blood from four different donors and over the course of
a year would receive 70 units of blood from potentially 70 different donors. Over the course of
the Class Period, a class member with thalassemia major might have received 315 units of blood
from potentially 315 different donors.

[63]

Over the past three decades, advances in scientific research have allowed persons with

thalassemia major in Canada to live relatively normal lives. Life expectancy has been extended
beyond the fourth decade of life, often with minimal physical symptoms. In Canada
approximately 300 persons live with thalassemia major.
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[64]

Of the 147 transfused dependent thalassemia major patients currently being treated in the

Haemoglobinopathy Program at the Hospital for Sick Children and Toronto General Hospital, 48
have tested positive using HCV antibody tests. Fifty-one percent of the population at TGH have
tested positive; only 14% of the population of HSC have tested positive. The youngest of these
persons was born in 1988; 9 of them are 13 years of age or older but less than 18 years of age;
the balance are adults. Nine thalassemia major patients in the Haemoglobinopathy Program have
died since HCV testing was available in 1991. Seven of these persons were HCV positive. The
Foundation estimates that there are approximately 100 thalassemia major patients across Canada
who are HCV positive.

[65]

The unfairness pointed to by the Thalassemia Foundation is that class members suffering

from thalassemia are included in the Transfused Class, and therefore must follow the procedures
for that class in establishing entitlement. It is contended that this is fundamentally unfair to
thalassemia victims because of the number of potential donors from whom each would have
received blood or blood products. It is said that by analogy to the hemophiliac class, and the
lesser burden of proof placed on members of that class, a similar accommodation is justified. I
agree.

[66]

This is a situation where it is appropriate to create a sub-class of thalassemia victims from

the Transfused Class. Sub-classes are provided for in s. 5(2) of the CPA and the power to amend
the certification order is contained in s. 8(3) of the Act. The settlement should be amended to
apply the entitlement provisions in the Hemophiliac Plan mutatis mutandis to the Thalassemia
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sub-class.

Law and Analysis

[67]

Section 29(2) of the CPA provides that:
A settlement of a class proceeding is not binding unless approved by the court.

[68]

While the approval of the court is required to effect a settlement, there is no explicit

provision in the CPA dealing with criteria to be applied by the court on a motion for approval.
The test to be applied was. however, stated by Sharpe J. in Dabbs v. Sun Life Assurance, [1998]
O.J. No. 1598 (Gen.Div.) (Dabbs No.1) at para. 9:
...the court must find that in all the circumstances the settlement is fair,
reasonable and in the best interests of those affected by it.

[69]

In the context of a class proceeding. this requires the court to determine whether the

settlement is fair, reasonable and in the best interests of the class as a whole. not whether it meets
the demands of a particular member. As this court stated in Ontario New Home Warranty
Program v. Chevron Chemical Co., [1999] O.J. No. 2245 (Sup.Ct.) at para. 89:

The exercise of settlement approval does not lead the court to a dissection of the
settlement with an eye to perfection in every aspect. Rather, the settlement must
fall within a zone or range of reasonableness.

[70]

Sharpe J. stated in Dabbs v. Sun Life Assurance (1998), 40 O.R. (3d) 429 (Gen.Div.),

aff’d 41 O.R. (3d) 97 (C.A.), leave to appeal to S.C.C, dismissed October 22, 1998. (Dabbs No.
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2) at 440. that "reasonableness allows for a range of possible resolutions." I agree. The court
must remain flexible when presented with settlement proposals for approval. However, the
reasonableness of any settlement depends on the factual matrix of the proceeding. Hence, the
"range of reasonableness" is not a static valuation with an arbitrary application to every class
proceeding. but rather it is an objective standard which allows for variation depending upon the
subject matter of the litigation and the nature of the damages for which the settlement is to
provide compensation.

[71]

Generally, in determining whether a settlement is "fair reasonable and in the best

interests of the class as a whole,” courts in Ontario and British Columbia have reviewed
proposed class proceeding settlements on the basis of the following factors:

1. Likelihood of recovery, or likelihood of success;
2. Amount and nature of discovery evidence;
3. Settlement terms and conditions;
4. Recommendation and experience of counsel;
5. Future expense and likely duration of litigation;
6. Recommendation of neutral parties if any;
7. Number of objectors and nature of objections; and
8. The presence of good faith and the absence of collusion.
See Dabbs No. 1 at para. 13, Haney Iron Works Ltd.v.Manufacturers Lifeinsurance Co.(1998),
169 D.L.R. (4th) 565 (B.C.S.C,) at 571. See also Conte, Newberg on Class Actions,
(3rd ed) (West Publishing) at para. 11.43.
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[72]

In addition to the foregoing, it seems to me that there are two other factors which might be

considered in the settlement approval process: i)the degree and nature of communications by counsel
and the representative plaintiff with class members during the litigation; and ii) information
conveying to the court the dynamics of,and the positions taken by the parties during, the negotiation.
These two additional factors go hand-in-glove and provide the court with insight into whether the
bargaining was interest-based, that is reflective of the needs of the class members, and whether the
parties were bargaining atequal or comparable strength. A reviewing court, in exercising its supervisory
jurisdiction is, in this way, assisted in appreciating fully whether the concerns of the class have been
adequately addressed by the settlement.

[73]

However, the settlement approval exercise is not merely a mechanical seriatim

application of each of the factors listed above. These factors are, and should be, a guide in the
process and no more. Indeed, in a particular case, it is likely that one or more of the factors will
have greater significance than others and should accordingly beattributed greater weight in the
overall approval process.

[74]

Morover, the court must take care to subject the settlement of a class proceeding to the proper

level of scrutiny. As Sharpe J. stated in Dabbs No. 2 at 439-440:

A settlement of the kind under consideration here will affect a large number of
individuals who are not before the court, and I am required to scrutinize the proposed
settlement closely to ensure that it does not sell short the potential rights of those
unrepresented parties. I agree with the thrust of Professor Watson's
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comments in "ls the Price Still Right? Class Proceedings in Ontario", a paper
delivered at a CIAJ Conference in Toronto, October 1997, that class action
settlements "must be seriously scrutinized by judges" and that they should be
"viewed with some suspicion". On the other hand, all settlements are the product
of compromise and a process of give and take and settlements rarely give all
parties exactly what they want. Fairness is not a standard of perfection.

[75]

The preceding admonition is especially apt in the present circumstances. Class counsel

described the agreement before the court as "the largest settlement in a personal injury action in
Canadian history.'' The settlement is Pan-Canadian in scope, affects thousands of people. some
of whom are thus far unaware that they are claimants, and is intended to be administered for over
80 years. It cannot be seriously contended that the tragedy at the core of these actions does not
have a present and lasting impact on the class members and their families. While the resolution
of the litigation is a noteworthy aim, an improvident settlement would have repercussions well
into the future.

[76]

Consequently, this is a case where the proposed settlement must receive the highest

degree of court scrutiny. As stated in the Manual for Complex Litigation. 3rd Ed. (Federal
Judicial Centre: West Publishing, 1995) at 238:
Although settlement is favoured, court review must not be perfunctory; the
dynamics of class action settlement may lead the negotiating parties – even those
with the best intentions – to give insufficient weight to the interests of at least
some class members. The court's responsibility is particularly weighty when
reviewing a settlement involving a non-opt-out class or future claimants.
(Emphasis added.)

[77]

The court has been assisted in scrutinizing the proposed settlement by the submissions of

several intervenors and objectors. I note that some of the submissions. as acknowledged by
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counsel for the objectors, raised social and political concerns about the settlement. Without in any way
detracting from the importance of these objections, it must be remembered that these matters have come
before the court framed as class action lawsuits. The parties have chosen to settle the issues on a legal
basis and the agreement before the court is part of that legal process. The court istherefore constrained
by itsjurisdiction, that is,todetermine whether thesettlement is fair and reasonable and in the best
interests of the classes as a whole in the context of the legal issues. Consequently, extra-legal concerns
even though they may bevalid ina social or political context, remain extra-legal and outside the ambit
of the court's review of the settlement.

[78]

However, although there may have been social or political undertones to many of the

objections. legal issues raised by those objections, either directly or peripherally. are properly
considered by the court in reviewing thesettlement. Counsel forthe objectors described thelegal issues
raised, in broad terms. as objections to:

(a) the adequacy of the total value of the settlement amount;
(b) the extent of compensation provided through the settlement;
(c) the sufficiency of the settlement Fund to provide the proposed compensation;
(d) the reversion of any surplus;
(e) the costs of administering the Plans; and
(f) the claims process applicable to Thalassemia victims.

I have dealt with the objection regarding the Thalassemia victims above. The balance of
these objections will be addressed in the reasons which follow.
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[79]

It is well established that settlements need not achieve a standard of perfection. Indeed, in

this litigation, crafting a perfect settlement would require an omniscient wisdom to which neither
this court nor the parties have ready recourse. The fact that a settlement is less than ideal for any
particular class member is not a bar to approval for the class as a whole. The CPA mandates that
class members retain, for a certain time, the right to opt out of a class proceeding. This ensures
an element of control by allowing a claimant to proceed individually with a view to obtaining a
settlement or judgment that is tailored more to the individual's circumstances. In this case. there
is the added advantage in that a class member will have the choice to opt out while in full
knowledge of the compensation otherwise available by remaining a member of the class.

[80]

This settlement must be reviewed on an objective standard, taking into account the need

to provide compensation for all of the class members while at the same time recognizing the
inherent difficulty in crafting a universally satisfactory settlement for a disparate group. In other
words, the question is does the settlement provide a reasonable alternative for those Class
Members who do not wish to proceed to trial?

[81]

Counsel for the class and the Crown defendants urged this court to consider the question

on the basis of each class member's likely recovery in individual personal injury tort litigation.
They contend that the benefits provided at each level are similar to the awards class members
who are suffering physical manifestations of HCV infection approximating those set out in the
different levels of the structure of this settlement would receive in individual litigation. In my
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view, this approach is flawed in the present case.

[82]

An award of damages in personal injury tort litigation is idiosyncratic and dependent on

the individual plaintiff before the court. Here, although the settlement is structured to account for
Class Members with differing medical conditions by establishing benefits on an ascending
classification scheme, no allowances are made for the spectrum of damages which individual
class members within each level of the structure may suffer. The settlement provides for
compensation on a "one-size fits all" basis to all Class Members who are grouped at each level.
However, it is apparent from the evidence before the court on this motion that the damages
suffered as a result of HCV infection are not uniform, regardless of the degree of progression.

[83]

The evidence of Dr. Frank Anderson, a leading practitioner working with HCV patients

in Vancouver, describes in detail the uncertain prognosis that accompanies HCV and the often
debilitating. but unevenly distributed. symptomology that can occur in connection with infection.
He states:
Once infected with HCV, a person will either clear HCV after an acute stage of
develop chronic HCV infection. At present, the medical literature establishes that
approximately 20-25% of all persons infected clear HCV within approximately one
year of infection. Those persons will still test positive for the antibody and will
probably do so for the rest of their lives, but will not test positive on a PCR test, nor
will they experience any progressive liver disease due to HCV.
Persons who do not clear the virus after the acute stage of the illness have chronic
HCV. They may or may not develop progressive liver disease due to HCV,
depending on the on the course HCV takes in their body and whether treatment
subsequently achieves a sustained remission. A sustained remission means that the
virus is not detectable in the blood 6 months after treatment, the liver enzymes are
normal, and that on a liver biopsy, if one were done, there would be no
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inflammation. Fibrosis in the liver isscar tissue caused by chronic inflammation, and as
such is not reversible, and will remain even after therapy. It is also possible to
spontaneously clear the virus after the acute phase of the illness but when this happens and
why is not well understood. The number of patients spontaneously clearing the virus is
small.
HCV causes inflammation of the liver cells. The level of inflammation varies among HCV
patients.... the inflammation may vary in intensity from time to time.
Inflammation and necrosis of liver cells results in scarring of liver tissue (fibrosis).
Fibrosis also appears in various patterns in HCV patients...Fibrosis can stay the same or
increase over time, but does not decrease, because although the liver can regenerate
cells, it cannot reverse scarring. On average it takes approximately 20 years from point
of infection with Hepatitis C until cirrhosis develops, and so on a scale of 1 to 4 units
the best estimate is that the rate of fibrosis progression is 0.133 units per year.
Once a patient is cirrhotic, they are either a compensated cirrhotic, or a decompensated
cirrhotic, depending on their liver function. In other words, the liver function may still
be normal even though there is fibrosis since there may be enough viable liver cells
remaining to maintain function. These persons would have compensated cirrhosis. If
liver function fails the person would then have decompensated cirrhosis. The liver has
very many functions and liver failure may involve some or many of these functions. Thus
decompensation may present in a number of ways with a number of different signs and
symptoms.
A compensated cirrhotic person has generally more than one third of the liver which is
still free from fibrosis and whose liver can still function on a daily basis. They may have
some of the symptoms discussed below, but they may also be asymptomatic.
Decompensated cirrhosis occurs when approximately 2/3 of the liver is compromised
(functioning liver cells destroyed) and the liver is no longer able to perform one or more of
its essential functions. It is diagnosed by the presence of one or more conditions which
alone or in combination islife threatening without a transplant. This clinical stage of
affairs is also referred to as liver failure or end stage liver disease. The manifestationsof
decompensation are discussed below. Once a person develops decompensation,life
expectancy isshort and they will generally die within approximately 2-3 years unless he or
she receives a liver transplant.
Patients who progress to cirrhosis but not to decompensated cirrhosis may
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develop hepatocellular cancer ("HCC''). This is a cancer, which originates from liver
cells, but the exact mechanism is uncertain. The simple occurrence of cirrhosis may
predispose to HCC, but the virus itself may also stimulate the occurrence of liver cell
cancer. Life expectancy after this stage is approximately 1-2 years.
The symptoms of chronic HCV infection, prior to the disease progressing to cirrhosis or
HCC include: fatigue, weight loss, upper right abdominal pain, mood disturbance, and
tension and anxiety....
Of those symptoms. fatigue is the most common, the most subjective and the most
difficult to assess ... There is also general consensus that the level of fatigue
experienced by an individual infected with HCV does not correlate with liver enzyme
levels, the viral level in the blood, or the degree of inflammation or fibrosis on biopsy. It
is common for the degree of fatigue to fluctuate from time to time.

Dr. Anderson identifies some of the symptoms associated with cirrhosis which can include skin
lesions, swelling of the legs, testicular atrophy in men, enlarged spleen and internal
hemorrhaging. Decompensated cirrhosis symptomatic effects. he states, can include jaundice,
hepatic encephalopathy, protein malnutrition, subacute bacterial peritonitis and circulatory and
pulmonary changes. Dr. Anderson also states, in respect of his own patients, that "at least 50%
of my HCV infected patients who have not progressed to decompensated cirrhosis or HCC are
clinically asymptomatic.''

[84]

It is apparent, in light of Dr. Anderson's evidence, that in the absence of evidence of the

individual damages sustained by class members, past precedents of damage awards in personal
injury actions cannot be applied to this case to assess the reasonableness of the settlement for the
class.
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[85]

This fact alone is not a fatal flaw. There have long been calls for reform of the "once and

for air” lump sum awards that are usually provided in personal injury actions. As stated by
Dickson J. in Andrews v. Grand & Toy Alberta Ltd., [1978] 2. S.C.R. 229 at 236:
The subject of damages for personal injury is an area of the law which cries out
for legislative reform. The expenditure of time and money in the determination of
fault and of damage is prodigal. The disparity resulting from lack of provision for
victims who cannot establish fault must be disturbing. When it is determined that
compensation is to be made, it is highly irrational to be tied to a lump sum system
and a once-and-for-all award.
The lump sum award presents problems of great importance. It is subject to
inflation, it is subject to fluctuation on investment, income from it is subject to
tax. After judgment new needs of the plaintiff arise and present needs are
extinguished: yet, our law of damages knows nothing of periodic payment. The
difficulties are greatest where there is a continuing need for intensive and
expensive care and a long-term loss of earning capacity. It should be possible to
devise some system whereby payments would be subject to periodic review and
variation in the light of the continuing needs of the injured person and the cost of
meeting those needs.

[86]

The "once-and-for-all" lump sum award is the common form of compensation for

damages in tort litigation. Although the award may be used to purchase annuities to provide a
"structured" settlement, the successful claimant receives one sum of money that is determined to
be proper compensation for all past and future losses. Of necessity. there is a great deal of
speculation involved in determining the future losses. There is also the danger that the claimant's
future losses will prove to be much greater than are contemplated by the award of damages
received because of unforeseen problems or an inaccurate calculation of the probability of future
contingent events. Thus even though the claimant is successful at trial, in effect he or she bears
the risk that there may be long term losses in excess of those anticipated. This risk is especially
pronounced when dealing with a disease or medical condition with an uncertain prognosis or
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where the scientific knowledge is incomplete.

[87]

The present settlement is imaginative in its provision for periodic subsequent claims

should the class member's condition worsen. The underlying philosophy upon whi ch the
settlement structure is based is set forth in the factum of the plaintiffs in the Transfused Action.
They state at para. 10 that:
The Agreement departs from the common law requirement of a single, once-and
for-all lump sum assessment and instead establishes a system of periodic
payments to Class Members and Family Class Members depending on the
evolving severity of their medical condition and their needs.

[88]

This forward-looking provision addresses the concern expressed by Dickson J. with

respect to the uncertainty and unfairness of a once and for all settlement. Indeed, the objectors
and intervenors acknowledge this in that they do not take issue with the benefit distribution
structure of the settlement as much as they challenge the benefits provided at the levels within
the structure.

[89]

These objections mirror the submissions in support of the settlement, in that they are

largely based on an analogy to a tort model compensation scheme. For the reasons already stated,
this analogy is not appropriate because the proper application of the tort model of damages
compensation would require an examination of each individual case. In the absence of an
individualized examination, the reasonableness, or adequacy, of the settlement cannot be
determined by a comparison to damages that would be obtained under the tort model. Rather the
only basis on which the court can proceed in a review of this settlement is to consider whether
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the total amount of compensation available represents a reasonable settlement, and further,
whether those monies are distributed fairly and reasonably among the class members.

[90]

The total value of the Pan-Canadian settlement is estimated to be $1.564 billion dollars.

This is calculated as payment or obligation to pay by the federal, provincial and territorial
governments in the an amount of $1.207 billion on September 30, 1999, plus the tax relief of
$357 million over the expected administrative term of the settlement. This amount is intended to
settle the class proceedings in Ontario, British Columbia and Quebec. The Ontario proceeding. as
stated above, covers all of those class members in Canada other than those included in the
actions in British Columbia and Quebec.

[91]

Counsel for the plaintiffs and for the settling defendants made submissions to the court

with respect the length and intensity of the negotiations leading up to the settlement. There was
no challenge by any party as to the availability of any additional compensation. I am satisfied on
the evidence that the negotiations achieved the maximum total funding that could be obtained
short of trial.

[92]

In applying the relevant factors set out above to the global settlement figure proposed, I

am of the view that the most significant consideration is the substantial litigation risk of
continuing to trial with these actions. The CRCS is the primary defendant. It is now involved in
protracted insolvency proceedings. Even if the court-ordered stay of litigation proceedings
against it were to be lifted, it is unlikely that there would be any meaningful assets available to
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satisfy a judgment. Secondly, there is a real question as to the liability of the Crown defendants.
Counsel for the plaintiffs candidly admit that there is a probability, which they estimate at 35%,
that the Crown defendants would not be found liable at trial. Counsel for the federal government
places the odds on the Crown successfully defending the actions somewhat higher at 50%. I note
that none of the opposing intervenors or objectors challenge these estimates. In addition to the
high risk of failure at trial, given the plethora of complex legal issues involved in the
proceedings, there can be no question that the litigation would be lengthy, protracted and
expensive, with a final result, after all appeals are exhausted, unlikely until years into the future.

[93]

Moving to the remaining factors, although there have been no examinations for

discovery, the extensive proceedings before the Krever Commission serve a similar purpose. The
settlement is supported by the recommendation of experienced counsel as well as many of the
intervenors. There is no suggestion of bad faith or collusion tainting the settlement. The support
of the intervenors, particularly the Canadian Hemophilia Society which made submissions
regarding the meetings held with class members, is indicative of communication between class
counsel and the class members. Although, there were some objectors who raised concerns about
the degree of communication with the Transfused Class members, these complaints were not
strenuously pursued. Perhaps the most compelling evidence of the adequacy of the
communications with the class members regarding the settlement is the relatively low number of
objections presented to the court considering the size of the classes. Finally, counsel for all
parties made submissions, which I accept, regarding the rigourous negotiations that resulted in
the final settlement.
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[94]

Inconclusion, Ifind thattheglobal settlement represents a reasonable settlement when the

significant and very real risks of litigation are taken into account.

[95]

The next step in the analysis is to determine whether the monies available are allocated in

such a way as to provide for a fair and reasonable distribution among the class members. In my
view, as the settlement agreement is presently constituted, they are not. My concern lies with the
provision dealing with opt out claimants. Under the agreement, if opt out claimants are
successful in individual litigation, any award such a claimant receives will be satisfied out of the
settlement Fund. While this has the potential of depleting the Fund to the detriment of the class
members, thus rendering the settlement uncertain, thefar greater concern isthe risk of inequity that
this creates in the settlement distribution. The Manual for Complex Litigation states at 239 that
whether "'claimants who are not members of the class are treated significantly differently" than
members of the class is a factor that may "'be taken into account in the determination of the
settlement's fairness, adequacy and reasonableness...".

[96]

In principle, there is nothing egregious about the payment of settlement funds to non

class members. Section 26(6) of the CPA provides the court with the discretion to sanction or
direct payments to non-class members. Ineffect, the opt out provision reflects the intention of the
defendants to settle all present and future litigation. This objective is not contrary to the scheme of
the CPA per se. See, for example, the reasons of Brenner J. in Sawatzky v. Societe Chirurgiale
Instrumentarium Inc. [1999] B.C.J. 1814 (S.C.), adopted by this court in Bisignano
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v. La Corporation lnstrumentarium Inc. (September 1, 1999, Court File No. 22404/96.
unreported.)

[97]

However. given that the settlement must be "fair, reasonable and in the best interests of

the class", the court cannot sanction a provision which gives opt out claimants the potential for
preferential treatment in respect of access to the Fund. The opt out provision as presently written
has this potential effect where an opt out claimant either receives an award or settlement in
excess of the benefits that he or she would have received had they not opted out and which must
be satisfied out of the Fund. Alternatively. the preferential treatment could also occur where the
opt out claimant receives an award similar to their entitlement under the settlement in quantum
but without regard for the time phased payment structure of the settlement.

[98]

In my view, where a defendant wishes to settle a class proceeding by providing a single

Fund to deal with both the claims of the class members and the claims of individuals opting out
of the settlement, the payments out of the Fund must be made on an equitable basis amongst all
of the claimants. Fairness does not require that each claimant receive equal amounts but what
cannot be countenanced is a situation where an opt out claimant who is similarly situated to a
class member receives a preferential payment.

[99]

The federal government argues that fairness ensues, even in the face of the different

treatment, because the opt out claimant assumes the risk of individual litigation. I disagree.
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Because the defendants intend that all claims shall be satisfied from a single fund, individual

litigation by a claimant opting out of the class pits that claimant against the members of the class.
The opt out claimant stands to benefit from success because he or she may achieve an award in
excess of the benefits provided under the settlement. This works to the detriment of the class
members by the reducing the total amount of the settlement. More importantly however, the
benefits to the class members will not increase as a result of unsuccessful opt out claimants.

[100] In the instant case, fairness requires a modification to the opt out claimant provision of
the settlement. The present opt out provision must be deleted and replaced with a provision that
in the event of successful litigation by an opt out claimant, the defendants are entitled to
indemnification from the Fund only to the extent that the claimant would have been entitled to
claim from the Fund had he or she remained in the class. This must of necessity include the time
phasing factor. Such a provision ensures fairness in that there is no prospect of preferential
distribution from the Fund, nor will the class suffer any detrimental effect as a result of the
outcome of the individual litigation. The change also provides a complete answer to the
complaint that the current opt out provision renders the settlement uncertain. Similarly, the
modification renders the provision for defence costs to be paid out of the Fund unnecessary and
thus it must be deleted.

[101] Accordingly, the opt out provision of the settlement would not be an impediment to
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court approval with the modifications set out above.

[102] In my view, the remainder of distribution scheme is fair and reasonable with this
alteration to the opt out provision. It is beyond dispute that the compensation at any level will not
be perfect, nor will it be tailored to individual cases but perfection is not the standard to be
applied. The benefit levels are fair. More pointedly, fairness permeates the settlement structure in
that each and every class member is provided an opportunity to make subsequent claims if his or
her condition deteriorates. An added advantage is that there is a pre-determined, objective
qualifying scheme so that class members will be able to readily assess their eligibility for
additional benefits. Thus, while a claimant may not be perfectly compensated at any particular
level, the edge to be gained by a scheme which terminates the litigation while avoiding the
pitfalls of an imperfect, one-time-only lump sum settlement is compelling.

[103] In any event, the settlement structure also provides a reasonable basis for the distribution
of the funds available. Class counsel described the distribution method as a "need not greed"
system, where compensation is meant, within limits, to parallel the extent of the damages. There
were few concerns raised about the compensation provided at the upper levels of the scheme.
Rather, the majority of the objections centred on the benefits provided at Levels 1, 2 and 3. The
damages suffered by those whose conditions fall within these Levels are clearly the most difficult
to assess. This is particularly true in respect of those considered to be at Level 2. However, in
order to provide for the subsequent claims, compromises must be made and in this case. I am of
the view that the one chosen is reasonable.
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[104] Regardless of the submissions made with respect to comparable awards under the tort
model, it is clear from the record that the compensatory benefits assigned to claimants at

different levels were largely influenced by the total of the monies available for allocation.
As stated in the CASL study at p. 3:

At the request of the Federal government of Canada, provincial governments, and
Hepatitis C claimants, i.e. individuals infected with hepatitis C virus during the
period of 1986 to 1990, an impartial group, the Canadian Association for the
Study of the Liver (CASL) was asked to construct a natural history model of
Hepatitis C. The intent of this effort was to generate a model that would be used
by all parties, as guide to disbursing funds set aside to compensate patients
infected with hepatitis C virus through blood transfusion.

[105] Of necessity. the settlement cannot within each broad category, deal with individual
differences between victims. Rather it must be general in nature. In my view. the allocation of
the monies available under the settlement is "fair, reasonable and in the best interests of the class
as a whole."

[106] In making this determination, I have not ignored the submissions made by certain
objectors and intervenors regarding the sufficiency of the Fund. They asserted that the apparent
main advantage of this settlement, the ability to "claim time and time again" is largely illusory
because the Fund may well be depleted by the time that the youngest members of the class make
claims against it.
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[107] I cannot accede to this submission. The Eckler report states that with the contemplated
holdbacks of the lump sum at Level 2 and the income replacement at Level 4 and above, the
Fund will have a surplus of $34,173,000. Admittedly, Eckler currently projects a deficit of

$58,533,000 if the holdbacks are released.

[108] However, the Eckler report contains numerous caveats regarding the various assumptions
that have been made as a matter of necessity, including the following, which is stated in section
12.2:

A considerable number of assumptions have been made in order to calculate the
liabilities in this report. Where we have made the assumptions, we used our best
efforts based on our understanding of the plan benefits: in general, where we have
made simplifying assumptions or approximations, we have tried to err on the
conservative side, i.e. increasing costs and liabilities. In many instances we have
relied on counsel for the assumptions and understand that they have used their
best efforts in making these. Nevertheless, the medical outcomes are very unclear
- e.g. the CASL report indicates very wide ranges in its confidence intervals for
the various probabilities it developed. There is substantial room for variation in
the results. The differences will emerge in the ensuing years as more experience is
obtained on the actual cohort size and characteristics of the infected claimants.
These differences and the related actuarial assumptions will be re-examined at
each periodic assessment of the Fund.

[109] Unfortunately, but not unexpectedly, the limitations of the underlying medical studies
upon which Eckler has based its report require the use of assumptions. For example, the report
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prepared by Dr. Remis, dated July 6, 1999, states at p. 642:

There are important limitations to the analyses presented here and, in particular,
with the precision of the estimates of the number of HCV-infected recipients who
are likely to qualify for benefits under the Class Action Settlement...
The proportion of transfusion recipients who will ultimately be diagnosed is
particularly important in this regard and has substantial impact on the final
estimate. We used an estimate of 70% as the best case estimate for this proportion
based on the BC experience but the actual proportion could be substantially
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different from this, depending on the type, extent and success of targeted
notification activities that will be undertaken, especially in Ontario and Quebec.
This could alter the ultimate number who eventually qualify for benefits by as
much as 1,500 in either direction.

[110]

The report of the CASL study states at p. 22:
Our attempt to project the natural history of the 1986-1990 post transfusion HCV
infected cohort has limitations. Perhaps foremost among these is our lack of
understanding of the long-term prognosis of the disease. For periods beyond 25
years, projections remain particularly uncertain. The wide confidence intervals
surrounding long-term projections highlight this uncertainty.
Other key limitations are lack of applicability of these projections to children and
special groups.

[111] The size of the cohort and the percentage of the cohort which will make claims against
the Fund are critical assumptions. Significant errors in either assumption will have a dramatic
impact on the sufficiency of the Fund. Recognizing this, Eckler has chosen to use the most
conservative estimates from the information available. The cohort size has been estimated from
the CASL study rather than other studies which estimate approximately 20% less surviving
members. Furthermore, Eckler has calculated liabilities on the basis that 100% of the estimated
cohort will make claims against the Fund.

[112] Class counsel urged the court to consider the empirical evidence of the "take-up rate"
demonstrated in the completed class proceeding, Nantais v. Telectronics Proprietary (Canada)
Ltd. (1995), 25 O.R. (3d) 331 (Gen.Div.), leave to appeal dismissed (1995), 129 D.L.R. (4th) 110
(Ont.Div.Ct.), to support a conclusion that the Fund is sufficient. In Nantais, all of the class
members were known and accordingly received actual notice of the settlement. Seventy-two

-51-

percent of the class chose to make claims, or "take-up" the settlement. It was contended that this
amounted to strong evidence that less than one hundred per cent of the classes in these
proceedings would take up this settlement. I cannot accept the analogy. While I agree that it is
unlikely that the entire estimated cohort will take up the settlement, it is apparent from the
caveats expressed in the reports provided to the court that the estimate of the cohort size may be
understated by asignificant number. Accordingly, for practical purposes, alessthanone hundred
per cent take up rate could well be counter-balanced by aconcurrent miscalculation of the cohort
size.

[113]

Although I cannot accept the Nantais experience as applicable on this particular point, the

Eckler report stands alone as the only and best evidence before the court from which to
determine the sufficiency of the Fund. Eckler has recognized the deficiencies inherent in the
information available by using the most conservative estimates throughout. This provides the
court with a measure of added comfort. Not to be overlooked as well, the distribution of the Fund
will be monitored by this court and the courts in Quebec and British Columbia, guided by
periodically revised actuarial projections. In my view, the risk that the Fund will be completely
depleted for latter claimants is minimal.

[l 14]

Consequently, given the empirical evidence proffered by Dr. Anderson as to the

asymptomatic potential of HCV infection, the conservative approach taken by Eckler in
determining the likely claims against the Fund and the role of the courts in monitoring the
ongoing distributions, I am of the view that the projected shortfall of $58,000,000 considered in
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the context of the size of the overall settlement, is within acceptable limits. I find on the evidence
before me, that the Fund is sufficient to provide the benefits and, thus, in this respect, the
settlement is reasonable.

[115] I turn now to the area of concern raised by counsel for the intervenor the Hepatitis C
Society of Canada (the "Society"), namely the provision that mandates reversion of the surplus
of the Plans to the defendants. The Society contends that this provision simpliciter is repugnant
to the basis on which this settlement is constructed. It argues that the benefit levels were
established on the basis of the total monies available, rather than a negotiation of benefit levels
per se. Thus, it states there is a risk that the Fund will not be sufficient to provide the stated
benefits and further. that this risk lies entirely with the class members because the defendants
have no obligation to supplement the Fund if it proves to be deficient for the intended purpose.
Moreover. the Society argues that the use of conservative estimates in defining the benefit levels,
although an attempt at ensuring sufficiency, has the ancillary negative effect of minimizing the
benefits payable to each class member under the settlement. Therefore, the Society contends that
a surplus, if any develops in the ongoing administration of the Fund, should be used to augment
the benefits for the class members.

[116] The issue here is whether a reversion clause is appropriate in a settlement agreement in
this class proceeding, and by extension, whether the inclusion of this clause is such that it
would render the overall settlement unacceptable.
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[117] It is important to frame the submission of the Society in the proper context. This is not
a case where the question of entitlement to an existing surplus is presented. Indeed, given the
deficit projected by the Eckler report, it is conjectural at this stage whether the Fund will ever
generate a surplus. If the Fund accumulates assets over and above the current Eckler projections,
they must first be directed toward eliminating the deficit so that the holdbacks may be released.

[118] The plan also provides that after the release of the holdbacks, the administrator may
make an application to raise the $75,000 annual cap on income replacement if the Fund has
sufficient assets to do so. It is only after these two areas of concern have been fully addressed
that a surplus could be deemed to exist.

[119] The clause in issue does not, according to the interpretation given to the court by class
counsel, permit the withdrawal by the defendants of any actuarial surplus that may be identified
in the ongoing administration of the Fund. Rather, they state that it is intended that the remainder
of the Fund, if any, revert to the defendants only after the Plans have been fully administered in
the year 2080.

[120] Remainder provisions in trusts are not unusual. Further, I reiterate that it is, at this
juncture, complete speculation as to whether a surplus, either ongoing or in a remainder amount,
will exist in the Fund. However, accepting the submission of class counsel at face value, the
reversion provision is anomalous in that it is neither in the best interests of the plaintiff classes
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nor in the interests of defendants. The period of administration of the Fund is 80 years. No party

took issue with class counsel's submission that the defendants are not entitled under the current
language to withdraw any surplus in the Fund until this period expires. Likewise, there is no
basis within the settlement agreement upon which the class members could assert any entitlement
to access any surplus during the term of the agreement. Thus, any surplus would remain tied up.
benefitting neither party during the entire 80 year term of the settlement.

[121] Quite apart from the question of tying up the surplus for this unreasonable period of
time, there is the underlying question of whether in the context of this settlement, it is
appropriate for the surplus to revert in its entirety to the defendants.

[122] The court is asked to approve the settlement even though the benefits are subject to
fluctuation and regardless that the defendants are not required to make up any shortfall should
the Fund prove deficient. This is so notwithstanding that the benefit levels are not perfect. It is
therefore in keeping with the nature of the settlement and in the interests of consistency and
fairness that some portion of a surplus may be applied to benefit class members.

[123] This is not to say that it is necessary, as the Society suggests, that in order to be in the
best interests of the class members, any surplus must only be used to augment the benefits within
the settlement agreement. There are a range of possible uses to which any surplus may be put so
as to benefit the class as a whole without focusing on any particular class member or group of
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class members. This is in keeping with the CPA which provides in s. 26(4) that surplus funds
may "be applied in any manner that may reasonably be expected to benefit class members, even

though the order does not provide for monetary relief to individual class members...''. On the
other hand, in the proper circumstances, it may not be beyond the realm of reasonableness to
allow the defendants access to a surplus within the Fund prior to the expiration of the 80 year
period.

[124] To attempt to determine the range of reasonable solutions at present, when the prospect of
a surplus is uncertain at best, would be to pile speculation upon speculation. In the circumstances
therefore, the only appropriate course. in my opinion, is to leave the question of the proper
application of any surplus to the administrator of the Fund. The administrator may recommend to
the court from time to time. based on facts, experience with the Fund and future considerations,
that all or a portion of the surplus be applied for the benefit of the class members or that all or a
portion be released to the defendants. In the alternative, the surplus may be retained within the
Fund if the administrator determines that this is appropriate. Any option recommended by the
administrator would, of course, be subject to requisite court approval. This approach is in the best
interests of the class and creates no conflicts between class members. Moreover, it resolves the
anomaly created by freezing any surplus for the duration of the administration of the settlement.

If the present surplus reversion clause is altered to conform with the foregoing reasons, it would
meet with the court's approval.
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[125] There was an expressed concern as to the potential for depletion of the Fund through
excessive administrative costs. The court shares this concern. However. the need for efficient
access to the plan benefits for the class members and the associated costs that this entails must

also be recognized. This requires an ongoing balancing so as to keep administrative costs in line
while at the same time providing a user friendly claims administration. The courts, in their
supervisory role, will be vigilant in ensuring that the best interests of the class will be the
predominant criterion.

Disposition

[126] In ordinary circumstances. the court must either approve or reject a settlement in its
entirety. As stated by Sharpe J. in Dabbs No. 1 at para. 10:
It has often been observed that the court is asked to approve or reject a settlement
and that it is not open to the court to rewrite or modify its terms; Poulin v. Nadon.
[1950] O.R. 219 (C.A.) at 222-3.

[127] These proceedings, emanating from the blood tragedy, are novel and unusually complex.
The parties have adverted to this in the settlement agreement which contemplates the
necessity for changes of a non-material nature in Clause 12.01:

This Agreement will not be effective unless and until it is approved by the
Court in each of the Class Actions, and if such approvals are not granted
without any material differences therein, this Agreement will be thereupon
terminated and none of the Parties will be liable to any other Parties hereunder.
(Emphasis added.)
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[128] The global settlement submitted to the court for approval is within the range of
reasonableness having regard for the risk inherent in carrying this matter through to trial.

Moreover, the levels of benefits ascribed within the settlement are acceptable having regard
for the accessibility of the plan to successive claims in the event of a worsening of a class
member's condition. This progressive approach outweighs any deficiencies which might exist
in the levels of benefits.

[129] I am satisfied based on the Eckler report that the Fund is sufficient, within acceptable
tolerances to provide the benefits stipulated. There are three areas which require modification,
however, in order for the settlement to receive court approval. First regarding access to the Fund
by opt out claimants, the benefits provided from the Fund for an opt out claimant cannot exceed
those available to a similarly injured class member who remains in the class. This modification is
necessary for fairness and the certainty of the settlement. Secondly, the surplus provision must be
altered so as to accord with these reasons. Thirdly, in the interests of fairness, a sub-class must
be created for the thalassemia victims to take into account their special circumstances.

[130] The defendants have expressed their intention to be bound by the settlement if it receives
court approval absent any material change. As stated, this reflects their acknowledgment of the
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complexity of the case, the scientific uncertainty surrounding the infections and the fact this
settlement is crafted with a degree of improvisation.

[131] The changes to the settlement required to obtain the approval of this court are not

material in nature when viewed from the perspective of the defendants. Accepting the assumed
value of $10,000,000 attributed to the opt outs by class counsel, a figure strongly supported by

counsel for the defendants, the variation indicated is de minimis in the context of a $1.564 billion
dollar settlement. The change required in respect ofthe surplus provision resolves the anomaly of
tying up any surplus for the entire 80 year period of the administration of the settlement. In any
event, given the projected $58,000,000 deficit, the question of a surplus is highly conjectural.
The creation of the sub-class of thalassemia victims, in the context of the cohort size is equally
de minimis. I am prepared to approve the settlement with these changes.

[132] However, should the parties to the agreement not share the view that these changes are not
material in nature, they may consider the proposed changes as an indication of '"areas of concern"
within the meaning the words of Sharpe J. in Dabbs No. 1 at para. 10:
As a practical matter, it is within the power of the court to indicate areas of
concern and afford the parties the opportunity to answer and address those
concerns with changes to the settlement...

[133] The victims of the blood tragedy in Canada cannot be made whole by this settlement.
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No one can undo what has been done. This court is constrained in these settlement approval
proceedings by its jurisdiction and the legal framework in which these proceedings are
conducted. Thus, the settlement must be reviewed from the standpoint of its fairness,
reasonableness and whether it is in the best interests of the class as a whole. The global
settlement, its framework and the distribution of money within it, as well the adequacy of the
funding to produce the specified benefits, with the modifications suggested in these reasons, are
fair and reasonable. There are no absolutes for purposes of comparison, nor are there any
assurances that the scheme will produce a perfect solution for each individual. However,

perfection is not the legal standard to be applied nor could it be achieved in crafting a
settlement of this nature. All of these points considered, the settlement, with the required
modifications, is in the best interests of the class as a whole.

I am obliged to counsel, the parties and the intervenors and especially to the individual objectors
who took the time to either file a written objection or appear in person at the hearings.

•

WINKLER J.
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