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I. Introduction and Overview

1. This application was brought by the Toronto Star and the Criminal Lawyers’ Association (“CLA”) to obtain disclosure of the full contents of a complaint file relating to a judge (the “Judge”) who was the subject of a complaint brought by the CLA in 2012. The complaint was resolved without being referred to a public hearing.
2.  The Council is an independent body established under the Courts of Justice Act (“Act”) to receive and address complaints about the conduct of provincially-appointed judges.

3. The complaints process is confidential in its early stages. A subcommittee of the Council, known as the complaint subcommittee, examines the complaint and conducts an investigation. The complaint subcommittee may refer the complaint to a “review panel”. Both the complaint subcommittee and the review panel conduct their processes in private. If the review panel finds that there is sufficient merit to the complaint to warrant holding a hearing, it will refer the matter to a hearing process.
4. The hearing process, by contrast, is public unless there are exceptional circumstances that require that some or all of the hearing be held in private.

5. In the present case, the complaint was resolved without being referred to a hearing. Nevertheless, due to circumstances set out below, it came to the attention of the Toronto Star in early July, 2014. Prior to this, the Council had made two orders. The first, on March 28, 2014, provided in part as follows:
Pursuant to subsection 49(24) of the Courts of Justice Act, subject to an order by a review panel or a hearing panel, any information or documents relating to a meeting, investigation or hearing that was not held in public are confidential and shall not be disclosed or made public.

6. The second, on June 9, 2014, varied the March 28 order to provide as follows:

The Judicial Council has ordered that, subject to an order by the Council, a review panel or a hearing panel, any information or documents relating to a mediation or a Council meeting or hearing that was not held in public are confidential and shall not be disclosed or made public. The order applies whether the information or documents are in the possession of the Judicial Council, the Attorney General or any other person. The order of non-disclosure does not apply to information and/or documents that the Courts of Justice Act requires the Judicial Council to disclose or that have not been treated as confidential and were not prepared exclusively for the purposes of the mediation or Council meeting or hearing.

7. We will refer to these orders collectively as the “Confidentiality Order”.

8. Also on June 9, 2014, the Council amended its procedural rules. The Council has exercised its powers under s. 51.1 of the Act to establish procedures, which are set out in a publicly available document entitled Ontario Judicial Council Procedures Document (the “Procedures Document”). The Procedures Document was amended to reflect the terms of the Confidentiality Order (the “Procedures Document Amendment”). This ensured that the judiciary and members of the public would be aware of the confidentiality requirement for pre-hearing processes.

9. In early July, 2014, the Toronto Star obtained information about the complaint from an unknown party or parties. The Toronto Star contacted the Judge, and asked for his comment. The Judge confirmed that he had been the subject of a complaint, and that the complaint had been resolved without being referred to a public hearing. The Toronto Star ran stories on the complaint, quoting the Judge’s comments.

10. The Toronto Star now seeks disclosure of the full contents of the complaint file relating to the Judge. The Toronto Star also challenges the Council’s Confidentiality Order, arguing that the Order is not authorized by the Act. Alternatively, if the Order is authorized, the Toronto Star argues that the provisions granting the power to make the Order are contrary to s. 2(b) of the Canadian Charter of Rights and Freedoms (“Charter”), and are of no force or effect. The CLA, as the original complainant, joins in the Toronto Star’s application and supports its position.

11. The Council received written submissions from the Toronto Star, the CLA, and the Judge (through counsel).
12. The Orders sought by the parties were as follows:

a) The Toronto Star requests an order rescinding the Confidentiality Order, and if necessary, a finding that ss. 49(24) of the Act is of no force and effect, on the basis that it infringes s. 2(b) of the Charter.  The Toronto Star requests disclosure of all of the requested information and records relating to the complaint, without restriction.

b) The CLA joins in the Toronto Star’ request for an order rescinding the Confidentiality Order. The CLA also seeks a ruling, if necessary, that ss. 49(24) and the Procedures Document Amendment should not be applied because they are inconsistent with s. 2(b) of the Charter. The CLA requests an order that records and information related to its complaint against the judge be made available to the public.

c) The Judge opposes the relief sought by the Applicants, and seeks an order dismissing the application.

13. For the reasons that follow, we have determined that the Confidentiality Order and Procedures Document Amendment are valid, and we decline to rescind them. We also dismiss the constitutional challenge to ss. 49(24) of the Act. However, we have decided that two specific documents may be disclosed to the public – the CLA’s original letter of complaint dated February 9, 2012 (“Complaint Letter”), and the Council’s letter dated March 21, 2014 advising the CLA of the disposition of the complaint, with brief reasons (“Disposition Letter”). The balance of the application is dismissed.

II. Facts
The Complaint by the CLA
14. The CLA brought a complaint against the Judge on February 9, 2012, alleging that the Judge failed to conduct proceedings in a judicial manner.

15. The complaint was reviewed by a complaint subcommittee of the Council, pursuant to s. 51.4 of the Act. The subcommittee conducted an investigation, and referred the complaint to the Council. The Council established a review panel pursuant to ss. 49(14) of the Act, which exercised its discretion under ss. 51.4(18) to refer the complaint to the Chief Justice of the Ontario Court of Justice. The Review Panel referred the matter on the condition that the Judge was prepared to participate in a course of education as agreed upon with the Chief Justice.
16. The Chief Justice identified remedial education programs for the Judge that were designed for judges, including sessions on writing and delivering judgments, dealing with self-represented litigants, and assessing credibility. The Judge attended the programs, and met with the Chief Justice to discuss them. After receiving a report from the Chief Justice, the Review Panel closed the file in the matter. The CLA was advised of the disposition, including the facts set out in this and the preceding paragraph, by the Disposition Letter which was dated March 21, 2014.
Correspondence and Events Following the Disposition Letter

17. On Friday, March 28, 2014, after receiving the Disposition Letter, the President of the CLA, Mr. Anthony Moustacalis, wrote to the Registrar of the Council. He stated that although the letter sent to him on behalf of the Council had been marked private and confidential, on his review of the Act, it did not in any way prohibit the complainant from disclosing the results of the investigation or the contents of the letter. He stated further that he intended to release the contents of the disposition letter at 9:00 a.m. on Tuesday, April 1, 2014 (three days later) unless he was advised in writing of any lawful restriction on so doing. Mr. Moustacalis also asked for further information from the complaint file.
18. The Registrar duly informed the Council of the following:

A disposition letter on a complaint was sent to a complainant/lawyer who represents a lawyers’ association. He wrote today to say that on Tuesday, April 1st, he intends to release a copy of the disposition letter unless he is advised in writing of any lawful restriction on so doing. He is also asking for a copy of the judge’s response or a précis of it.

19. The Registrar did not disclose the name of the complainant or of the judge to the Council members. This was done to be consistent with the practice followed in the complaints process that only a complaint subcommittee is permitted to know the identity of the complainant and judge who is the subject of a complaint. Identifying information is redacted from documents when a complaint is considered in other pre-hearing stages of the process, including the review panel stage, to ensure a neutral, objective decision-making process by the Council members.
20. On March 28, 2014, the Council considered the information received from the Registrar, and made the first Confidentiality Order set out above.
21. On March 31, 2014, the Registrar wrote to Mr. Moustacalis to inform him of the first Confidentiality Order. 

22. On April 9, 2014, Mr. Moustacalis wrote to the Registrar, with submissions as to why there ought not to be a non-disclosure order in the circumstances of the case. He further submitted that the CLA should be able to share the Disposition Letter with its membership. He stated that the objective of doing so was not to embarrass the Judge, but rather to let their membership know that the Judge took their concerns seriously and had taken steps to address them.

23. On June 9, 2014, the Council varied the Confidentiality Order, as set out above. As varied, the Order specifically provided that it applied to all persons in possession of information subject to the Order. The Council also amended the Procedures Document.

24. On June 13, 2014, the Registrar wrote to Mr. Moustacalis to inform him that the Council had agreed that the Disposition Letter could be shared with the membership, given that the complaint was submitted by the former President on behalf of the CLA. The Registrar referred to the undertaking by Mr. Moustacalis that the objective was to disseminate information to the members so that they would know that the Judge took their concerns seriously and had taken steps to address them. As well, the Registrar referred to the professional responsibilities of lawyers and the importance of maintaining confidence in the complaints process and the rules of the Council. The Registrar requested on behalf of the Council that when Mr. Moustacalis disclosed the Disposition Letter to the CLA’ membership, he remind the members that the Disposition Letter and the information contained in it was confidential and should not be disclosed beyond the membership.
25. According to the Toronto Star’s submissions, in early July, 2014, the Toronto Star received an envelope containing documents pertaining to the complaint about the Judge. Given that the Disposition Letter was provided only to the CLA, the Council infers that one or more of the CLA’s members was involved in providing the Disposition Letter to the newspaper.

26. From July 9 to 17, 2014, Ms. Rachel Mendleson, a reporter from the Toronto Star, sent a series of emails to the Registrar asking questions about the Council and the complaint that had been made about the Judge. The Registrar did not identify or confirm the name of the Judge or the fact that the complaint had been made. The Registrar informed her of the Council’s policy that it will not confirm or deny that a particular complaint has been made to it, unless the Council has ordered a public hearing. The Registrar also communicated the Confidentiality Order to the Toronto Star.
27. On July 19, 2014, the Toronto Star first published a story about the complaint, identifying the Judge and the complainant. Further stories were published in subsequent weeks, again identifying the Judge and the complainant. The initial story quoted from a conversation between the reporter and the Judge, in which the Judge had confirmed that he was the subject of a complaint by the CLA, and quoted the Judge as saying that he had taken a refresher course on how to write good judgments, and that it was a good course.
The Toronto Star’s Application

28. On July 21, 2014, counsel for the Toronto Star made an application to the Council for disclosure of all material related to the CLA’s complaint about the judge, without any restrictions on its dissemination. The Toronto Star also asked for a copy of the Confidentiality Order and information about the circumstances in which it was made. The Toronto Star asserted that the Confidentiality Order was contrary to the statutory framework and unconstitutional as a violation of freedom of expression and the public’s right to know. The Toronto Star further submitted that if the Act permitted the Order, the Act itself is unconstitutional. The Toronto Star requested a copy of the Order and information about the Order in order to challenge its validity.
29. On September 9, 2014, the Registrar wrote to counsel for the Toronto Star communicating the Confidentiality Order, and describing the history which had led to the Order and the Procedures Document Amendment. The Registrar also set out the policy reasons which the Council had considered in making the Order, as follows:
The Courts of Justice Act provides a unique framework for the complaints process that balances judicial independence and judicial accountability. 
The legislative framework contemplates that names of judges will not be released unless there is a hearing. The investigation of complaints must be conducted in private (section 51.2(6)). The Judicial Council must make decisions on the appropriate disposition of a complaint in private (section 51.4(18)). The names of complainants and judges may not be included in the Council’s Annual Reports (section 51(6)).
It would be contrary to the framework if the Judicial Council did not view its disposition letters and other documents considered during the process to be private.
There is a mechanism in place to inform the public of complaints and action taken to address them that reflects the balance between judicial independence and judicial accountability. Once complaint files are closed, the results of each investigation are reported in an Annual Report.  In each Annual Report, there is a summary of every case that has been reviewed and closed by the Council. As required by section 56(6) of the Courts of Justice Act, names of the complainants and subjects of complaints cannot be published, unless a public hearing was ordered.

30. The Registrar advised that the Toronto Star’s Application would be considered in writing, and set out a schedule for submissions. By letter dated November 28, 2014, the CLA requested leave to join in the application and make submissions. The Council granted leave to the CLA on December 5, 2014.

III. Statutory Provisions

31. The relevant provisions of the Act under which the CLA’s complaint was filed and initially considered by a complaint subcommittee are as follows:
Complaint re provincial judge

51.3  (1)  Any person may make a complaint to the Judicial Council alleging misconduct by a provincial judge.

***

Information re complaint

(5)  At any person’s request, the Judicial Council may confirm or deny that a particular complaint has been made to it.

***

Role of subcommittee 
Review

51.4  (1)  A complaint received by the Judicial Council shall be reviewed by a subcommittee of the Council consisting of a provincial judge other than the Chief Justice and a person who is neither a judge nor a lawyer.

***
Dismissal

(3)  The subcommittee shall dismiss the complaint without further investigation if, in the subcommittee’s opinion, it falls outside the Judicial Council’s jurisdiction or is frivolous or an abuse of process.

Investigation

(4)  If the complaint is not dismissed under subsection (3), the subcommittee shall conduct such investigation as it considers appropriate.

***
Investigation private

(6)  The investigation shall be conducted in private.

Non-application of SPPA

(7)  The Statutory Powers Procedure Act does not apply to the subcommittee’s activities.

***

Subcommittee’s decision

(13)  When its investigation is complete, the subcommittee shall,

(a) dismiss the complaint;

(b) refer the complaint to the Chief Justice;

(c) refer the complaint to a mediator in accordance with section 
51.5; or

(d) refer the complaint to the Judicial Council, with or without recommending that it hold a hearing under section 51.6. 

***

Conditions, reference to Chief Justice

(15)  The subcommittee may, if the judge who is the subject of the complaint agrees, impose conditions on a decision to refer the complaint to the Chief Justice. 

Report

(16)  The subcommittee shall report to the Judicial Council, without identifying the complainant or the judge who is the subject of the complaint, its disposition of any complaint that is dismissed or referred to the Chief Justice or to a mediator.

32. The provisions under which the Council (in practice, a review panel) considers the complaint subcommittee’s report, and decides whether or not to refer the complaint to a hearing, are as follows:

Power of Judicial Council

(17)  The Judicial Council shall consider the report, in private, and may approve the subcommittee’s disposition or may require the subcommittee to refer the complaint to the Council.

Same

(18)  The Judicial Council shall consider, in private, every complaint referred to it by the subcommittee, and may,

(a) hold a hearing under section 51.6;

(b) dismiss the complaint;

(c) refer the complaint to the Chief Justice, with or without imposing conditions as referred to in subsection (15); or

(d) refer the complaint to a mediator in accordance with section 51.5. 

Non-application of SPPA

(19)  The Statutory Powers Procedure Act does not apply to the Judicial Council’s activities under subsections (17) and (18).

Notice to judge and complainant

(20)  After making its decision under subsection (17) or (18), the Judicial Council shall communicate it to the judge and the complainant, giving brief reasons in the case of a dismissal.

Guidelines and rules of procedure

(21)  In conducting investigations, in making recommendations under subsection (8) and in making decisions under subsections (13) and (15), the subcommittee shall follow the Judicial Council’s guidelines and rules of procedure established under subsection 51.1 (1).

Same

(22)  In considering reports and complaints and making decisions under subsections (17) and (18), the Judicial Council shall follow its guidelines and rules of procedure established under subsection 51.1 (1).

33. “Review panels” are established under ss. 49(14)  and (15):
Review panels

(14)  The Judicial Council may establish a panel for the purpose of dealing with a complaint under subsection 51.4 (17) or (18) or subsection 51.5 (8) or (10) and considering the question of compensation under section 51.7, and the panel has all the powers of the Judicial Council for that purpose.

Same

(15)  The following rules apply to a panel established under subsection (14):

1. The panel shall consist of two provincial judges other than the Chief Justice, a lawyer and a person who is neither a judge nor a lawyer.

2. One of the judges, as designated by the Judicial Council, shall chair the panel.

3. Four members constitute a quorum.

34. The Act provides that if a complaint is referred to a hearing panel, the hearing is presumptively public. Subsection 49(11) provides as follows:

Open and closed hearings and meetings

(11)  The Judicial Council’s hearings and meetings under sections 51.6 and 51.7 shall be open to the public, unless subsection 51.6 (7) applies; its other hearings and meetings may be conducted in private, unless this Act provides otherwise.

35. Section 51.6, which governs hearings, further provides in part as follows:

Adjudication by Council

51.6  (1) When the Judicial Council decides to hold a hearing, it shall do so in accordance with this section.

Application of SPPA
(2)  The Statutory Powers Procedure Act, except section 4 and subsection 9 (1), applies to the hearing. 

Rules of procedure

(3)  The Judicial Council’s rules of procedure established under subsection 51.1 (1) apply to the hearing. 

Communication re subject-matter of hearing

(4)  The members of the Judicial Council participating in the hearing shall not communicate directly or indirectly in relation to the subject-matter of the hearing with any person, unless all the parties and the persons representing the parties under the authority of the Law Society Act receive notice and have an opportunity to participate. 

Exception

(5)  Subsection (4) does not preclude the Judicial Council from engaging counsel to assist it in accordance with subsection 49 (21), and in that case the nature of the advice given by counsel shall be communicated to the parties so that they may make submissions as to the law. 

***

Exception, closed hearing

(7)  In exceptional circumstances, if the Judicial Council determines, in accordance with the criteria established under subsection 51.1 (1), that the desirability of holding open hearings is outweighed by the desirability of maintaining confidentiality, it may hold all or part of the hearing in private.

Disclosure in exceptional circumstances

(8)  If the hearing was held in private, the Judicial Council shall, unless it determines in accordance with the criteria established under subsection 51.1 (1) that there are exceptional circumstances, order that the judge’s name not be disclosed or made public.

Orders prohibiting publication

(9)  If the complaint involves allegations of sexual misconduct or sexual harassment, the Judicial Council shall, at the request of a complainant or of another witness who testifies to having been the victim of similar conduct by the judge, prohibit the publication of information that might identify the complainant or witness, as the case may be.

Publication ban

(10)  In exceptional circumstances and in accordance with the criteria established under subsection 51.1 (1), the Judicial Council may make an order prohibiting, pending the disposition of a complaint, the publication of information that might identify the judge who is the subject of the complaint.
36. Subsections 49(24) and (25) provide that the Council may make orders relating to the confidentiality of documents or information, as follows:

Confidential records

(24)  The Judicial Council or a subcommittee may order that any information or documents relating to a mediation or a Council meeting or hearing that was not held in public are confidential and shall not be disclosed or made public.

Same

(25)  Subsection (24) applies whether the information or documents are in the possession of the Judicial Council, the Attorney General or any other person.

Exceptions

(26)  Subsection (24) does not apply to information and documents,

(a) that this Act requires the Judicial Council to disclose; or

(b) that have not been treated as confidential and were not prepared exclusively for the purposes of the mediation or Council meeting or hearing.
37. Section 51.1, under which the Procedures Document was promulgated and amended, provides as follows:

Rules

51.1  (1)  The Judicial Council shall establish and make public rules governing its own procedures, including the following:

1. Guidelines and rules of procedure for the purpose of section 45.

2. Guidelines and rules of procedure for the purpose of subsection 51.4 (21).

3. Guidelines and rules of procedure for the purpose of subsection 51.4 (22).

4. If applicable, criteria for the purpose of subsection 51.5 (2).

5. If applicable, guidelines and rules of procedure for the purpose of subsection 51.5 (13).

6. Rules of procedure for the purpose of subsection 51.6 (3).

7. Criteria for the purpose of subsection 51.6 (7).

8. Criteria for the purpose of subsection 51.6 (8).

9. Criteria for the purpose of subsection 51.6 (10).

38. The Council’s duties to provide an Annual Report are set out in ss. 51(6) and (7):

Other duties of Judicial Council

Provision of information to public

Annual report

(6)  After the end of each year, the Judicial Council shall make an annual report to the Attorney General on its affairs, in English and French, including, with respect to all complaints received or dealt with during the year, a summary of the complaint, the findings and a statement of the disposition, but the report shall not include information that might identify the judge or the complainant.

Tabling

(7)  The Attorney General shall submit the annual report to the Lieutenant Governor in Council and shall then table the report in the Assembly.

39. The Canadian Charter of Rights and Freedoms provides in part as follows:

Guarantee of Rights and Freedoms

Rights and freedoms in Canada

1.  The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
Fundamental Freedoms

Fundamental freedoms 

2.  Everyone has the following fundamental freedoms: 

***

(b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;
IV. Preliminary Issues

A. Request for an Oral Hearing
40. The Toronto Star and the CLA requested that there be an oral hearing to consider their application for disclosure. We determined that the process for considering the application by the Toronto Star would take place in writing.  The Council had to be mindful of its responsibilities as a judicial disciplinary council and the legislative framework under the Act. We concluded that proceeding through submissions in writing and with a written decision setting out our reasons for decision would meet the requirements of procedural fairness, while ensuring that the legislative framework was respected.
Time Taken to Render a Decision

41. The Council is conscious of the fact that this decision has taken almost 12 months from the date that the Toronto Star filed its initial submissions.  Several factors contributed to this delay. It was not until November 28, 2014 that the CLA requested an opportunity to file submissions and on December 5, 2014, the CLA was granted the opportunity to do so. That affected the timelines for receipt of the parties’ submissions. During the Council’s deliberations on the issues raised by the parties, a member of the Council was appointed to the Superior Court of Justice on March 30, 2015. On May 2, 2015, the term of a community member expired and the legislation does not provide for the extension of a community member’s term. As a result of changes in the composition in the Council, new members had to have an opportunity to review all of the documents. In the course of considering applicable law, the Council noted that a potentially relevant case, Iacovelli v. College of Nurses of Ontario, 2014 ONSC 7267, was released by the Divisional Court after the Toronto Star filed its submissions. Accordingly, the Council made the parties aware of the case and provided them with an opportunity to make further submissions.
V. Issues Raised with the Confidentiality Order

42. The parties raise a number of issues with the Confidentiality Order based on administrative law and statutory interpretation. The Toronto Star and CLA also challenge the Order and Procedures Document Amendment on Charter grounds. The Charter arguments will be considered below.
43. The non-Charter issues raised are as follows:

a) Is the Confidentiality Order a reviewable order, or an unreviewable policy statement?
b) Is the Confidentiality Order a general Order, or limited to one specific case?

c) Does the Confidentiality Order impermissibly fetter the Council’s discretion?
d) Did the Council breach the rules of procedural fairness in making the Confidentiality Order?

e) Is the Confidentiality Order authorized by subsection 49(24) of the Act?
f) Does/can the Confidentiality Order extend to the Complaint Letter and Disposition Letter?
B. Is the Confidentiality Order a Reviewable Order or an Unreviewable Policy Statement?

44. The Judge argues that the Confidentiality Order is only a statement of policy, and as such is unreviewable. He refers to fact-specific binding orders vs. general non-binding policies. He argues that the decision of the Council was a policy statement, and not a binding order, and that policy statements are not subject to challenge.
45. The Council does not accept this argument. The Council made its Order under the authority of ss. 49(24) of the Act, which expressly refers to “orders”. The Council also amended the Procedures Document as part of its ongoing responsibility under s. 51.1 of the Act to establish and make public rules governing its own procedures. The Order and the Procedures Document Amendment must be considered together. That is to say, the Council established a procedural rule by making the Confidentiality Order, and formalized this and communicated it publicly by amending the Procedures Document.
46. The Order preserves the Council’s discretion, and was based on policy considerations, but it is nevertheless an Order that may be reviewed.

47. The Council is of the view that it has the authority to review its own Order. The Confidentiality Order constitutes a procedural rule that is similar in nature to many other rules that carry a discretionary component. Whether or not such rules are discretionary, they may be challenged for illegality or inconsistency with governing legislation.
 The Council concludes that it must have, and does have, the authority to decide whether it has made an order or created a procedural rule that is not contemplated by the Act.

Is the Confidentiality Order a General Order, or Is It Limited to A Particular Case?

48. The Confidentiality Order applies generally to the Council’s information and documents. It was not intended to constitute an order in relation to the information and documents in only one case.
49. As noted above, on March 28, 2014, Mr. Moustacalis wrote to the Registrar stating his intention to release the contents of the Disposition Letter should he not be advised in writing of any lawful restriction on so doing. The Registrar informed the Council that a lawyer had written to the Registrar on behalf of a complainant association indicating that he intended to release a copy of the Disposition Letter unless he was advised in writing of any lawful restriction on so doing. Although the name of the complainant and the Judge are now known, at the time their identities were not communicated by the Registrar to the Council.
50. This was consistent with the Council’s Procedures Document, which requires all identifying information to be removed from documents considered by the Council, or a review panel thereof, when a decision is being made on an appropriate disposition.
 The identifying information is removed to ensure a neutral and objective decision by the Council.
51. Historically, even in the absence of the Confidentiality Order, the Council has always considered disposition letters issued at the end of a complaints process to be private and confidential. Such letters are always headed “Private and Confidential”. Given the position taken by Mr. Moustacalis in his letter of March 28, 2014, the Council determined that the Confidentiality Order under ss. 49(24) was necessary to make it clear that the Council’s interpretation of its governing legislative framework is that all information and documents related to its investigations and meetings are confidential, including disposition letters. The Confidentiality Order applies to its information and documents generally, not just to the disposition letter in relation to the complaint about the one judge.
52. Thus, the letter from Mr. Moustacalis provided the immediate impetus for the Confidentiality Order, but the Order reflects the long-standing practice and understanding of the Council, and was intended by the Council to apply to future cases as well.
Does the Confidentiality Order impermissibly fetter the Council’s discretion?
53. The Toronto Star and CLA argue that the Order impermissibly fetters the Council’s discretion. They point out that ss. 49(24) is permissive, allowing the Council or a subcommittee to make orders on a case-by-case basis that information or documents not be disclosed or made public. They say that the presumption of confidentiality under the Confidentiality Order fetters the Council’s discretion to make such determinations on a case-by-case basis. They argue further that the incorporation of the Order into the Procedures Document is an indication that discretion was intended to be fettered.

54. We disagree that the Order fetters the Council’s discretion. The Order is not absolute. The wording does not preclude an order of disclosure. Rather, the wording preserves the Council’s ability to make an order on a case-by-case basis. The Order, in conjunction with the Council’s policy reasons in support of the Order set out in the Registrar’s letter dated September 8, 2014 and in this decision, indicates that in a typical case, the Council regards confidentiality orders with respect to information or documents relating to a non-public hearing or meeting to be necessary to uphold the legislative scheme. However, it is always open to parties or interested persons in an appropriate case to make submissions that such information or documents should be disclosed or made public. As long as discretion is preserved, it does not constitute unlawful fettering for an administrative body to indicate in advance what its position is likely to be on a given set of circumstances.

55. The Council also disagrees with the argument that incorporating the Confidentiality Order into its Procedures Document is an indication of fettering. The Council has an obligation under s. 51.1 of the Act to make public the rules that govern its procedures. The Order made by the Council clarified and supported the confidentiality framework of the complaint process, and the Council had an obligation to incorporate the Order it into its Procedures so that it could, through that mechanism, make the public aware of it.
Did the Council Breach the Rules of Procedural Fairness in Making the Order?

56. The Toronto Star argues that the Council breached the rules of procedural fairness in making the Confidentiality Order without providing notice to the media. The Toronto Star cites Canada (Attorney General) v. Mavi for the proposition that “however circumscribed, the existence of a discretion attracts a level of procedural fairness appropriate to its exercise”.

57. In the present case, the first Confidentiality Order was made in circumstances where the President of the CLA had imposed a short deadline of three days (with a weekend in between) on the Council, before the CLA would publicly release information that the Council has historically treated as confidential. We are not of the view that any notice to the media was required as being “appropriate to the exercise” of the Council’s discretion in these circumstances. Nor does the Toronto Star cite any authority for the specific suggestion that notice to the media was required.
58. In any event, even if there was a breach of the rules of procedural fairness at that stage, it was cured by the present process. The Toronto Star has had ample opportunity to present its arguments on the legality of the Confidentiality Order and Procedures Document Amendment, and has in fact filed three separate submissions. It is well established that a breach of procedural fairness can be cured by a subsequent hearing in which procedural fairness is accorded.

Is the Confidentiality Order authorized by subsection 49(24) of the Act?
59. The Toronto Star argues that the complete statutory scheme in the Act supports openness, not secrecy. It argues that in 1994, the legislature amended the statutory scheme governing the Council in order to increase public confidence in the complaints process. The position of the Toronto Star was that the amendments added four members to the Council who were neither lawyers nor judges, they gave the Council the power to impose sanctions, and they made the SPPA applicable to Council hearings. In the view of the Toronto Star, the amendments significantly narrowed the confidentiality requirements with respect to Council proceedings, tailoring the requirement to specific Council functions, as opposed to Council proceedings.
60. The Toronto Star refers in its submissions to a passage in the remarks made by the Attorney General, the Honourable Marion Boyd, when she moved second reading of the Courts of Justice Statute Law Amendment Act (Bill 136) on April 21, 1994:

The council’s [pre-1995] proceedings are closed, and, as a result, the public cannot satisfy itself that complaints have been handled appropriately…We have addressed these concerns by introducing reforms which will make the council more open, accountable, effective and fair while fully respecting judicial independence. This will help reassure the public that complaints about judicial misconduct are handled appropriately.

61. The Toronto Star and the CLA argue that the Council’s view of the statutory scheme cannot be correct, or it would render ss. 49(24) redundant. The Toronto Star submits that this result would be contrary to the principle that every provision in a statutory scheme must be presumed to have a role. It is argued that if confidentiality flows from the provisions identified by the Council, it does not make logical sense that ss. 49(24) would contain a discretion to make a confidentiality order which may not be exercised.

62. The Council concludes that the Confidentiality Order is authorized under the Act for the reasons that follow.
The Object of the Act and the Intention of the Legislature
63.  Subsection 49(24) cannot be read in isolation. It must be considered in the context of the whole statutory framework. In considering whether the Confidentiality Order was indeed permitted under ss. 49(24), we have followed the approach endorsed by the Court of Appeal for Ontario in Sazant v. The College of Physicians and Surgeons of Ontario.
 Simmons, J.A., writing for the Court, reiterated the process by which legislation must be considered. The Court stated:

[93] The modern approach to statutory interpretation requires that "the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament": Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. No. 559, at para. 26, citing Elmer A. Driedger, Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983), at p. 87.

64. The intention of the Legislature was to create a statutory framework to receive and assess complaints about the conduct of provincially-appointed judges. Consideration of that objective, and the legislative scheme of the Act, requires an understanding of the nature of a judicial disciplinary body and of judicial discipline.

65. The nature of bodies such as this Council is described by the Supreme Court of Canada in one of the leading cases on judicial discipline in Canada: Moreau-Bérubé v. New Brunswick (Judicial Council):

44   … Implicit in the need for a more specialized process was the unique and special role judicial councils serve in light of competing constitutional interests.  As the Friedland Report discusses at p. 129, with regard to disciplinary hearings for judges in general:

There is a tension between judicial accountability and judicial independence.  Judges should be accountable for their judicial and extra-judicial conduct.  The public has to have confidence in the judicial system and to feel satisfied, as Justice Minister Allan Rock stated in a speech to the judges in August, 1994 “that complaints of misconduct are evaluated objectively and disposed of fairly.”  At the same time, accountability could have an inhibiting or, as some would say, chilling effect on their actions.  When we are talking about judicial decisions being scrutinized by appeal courts, we are generally not worried about curtailing a judge’s freedom of action.  That is the purpose of an appeal court: to correct errors by trial judges or in the case of the Supreme Court of Canada to correct errors by appeal courts.  Similarly, if actions of a judicial council deter rude, insensitive, sexist, or racist comments, that is obviously desirable.  The danger is, however, that a statement in court that is relevant to fact-finding or sentencing or other decisions will be the subject of a complaint and will cause judges to tailor their rulings to avoid the consequences of a complaint.  It is therefore necessary to devise systems that provide for accountability, yet at the same time are fair to the judiciary and do not curtail judges’ obligation to rule honestly and according to the law.

46
Despite provincial variations in their composition, discipline bodies that receive complaints about judges all serve the same important function.  In Therrien (Re), [2001] 2 S.C.R. 3, 2001 SCC 35 (CanLII), Gonthier J. described, at para. 58, the committee of inquiry in Quebec as “responsible for preserving the integrity of the whole of the judiciary” (also see Ruffo v. Conseil de la magistrature, 1995 CanLII 49 (SCC), [1995] 4 S.C.R. 267).  The integrity of the judiciary comprises two branches which may at times be in conflict with each other.  It relates, first and foremost, to the institutional protection of the judiciary as a whole, and public perceptions of it, through the disciplinary process that allows the Council to investigate, reprimand, and potentially recommend the removal of judges where their conduct may threaten judicial integrity (Therrien, supra, at paras. 108-12 and 146-50).  Yet, it also relates to constitutional guarantees of judicial independence, which includes security of tenure and the freedom to speak and deliver judgment free from external pressures and influences of any kind (see R. v. Lippé, 1991 CanLII 7564 (SCC), [1991] 2 S.C.R. 114; Beauregard v. Canada, 1986 CanLII 24 (SCC), [1986] 2 S.C.R. 56; Valente, supra.

66. The purpose of judicial discipline in Canada is not to punish a particular judge; rather, its role is remedial and related to the judiciary as a whole. The aim of a judicial disciplinary framework is to preserve the integrity of the judiciary. The Supreme Court of Canada explained this in Ruffo v. Conseil de la magistrature:

The Comité's mandate is thus to ensure compliance with judicial ethics in order to preserve the integrity of the judiciary. Its role is remedial and relates to the judiciary rather than the judge affected by a sanction.  In this light, as far as the recommendations the Comité may make with respect to sanctions are concerned, the fact that there is only a power to reprimand and the lack of any definitive power of removal become entirely comprehensible and clearly reflect the objectives underlying the Comité's establishment:  not to punish a part that stands out by conduct that is deemed unacceptable but rather to preserve the integrity of the whole. [emphasis in original]
Confidentiality in the Context of Judicial Discipline – International Experience
67. The objective of the Legislature was to create a statutory framework that would promote the effectiveness of the Council and establish a complaints process to scrutinize and assess judicial conduct. Confidentiality has been broadly recognized as a valuable element in a statutory scheme to promote effectiveness in the judicial discipline framework.  

68. The United States Supreme Court observed as follows, in Landmark Communications Inc. v. Virginia:

At the present time it appears that 47 States, the District of Columbia, and Puerto Rico have established, by constitution, statute, or court rule, some type of judicial inquiry and disciplinary procedures.[4] All of these jurisdictions, with the apparent exception of Puerto Rico, provide for the confidentiality of judicial disciplinary proceedings, although in most the guarantee of confidentiality extends only to the point when a formal complaint is filed with the State Supreme Court or equivalent body.[5] Cf. ABA Project on Standards for Criminal Justice, Function of the Trial Judge § 9.1 (App. Draft 1972).

835*835 The substantial uniformity of the existing state plans suggests that confidentiality is perceived as tending to insure the ultimate effectiveness of the judicial review commissions. First, confidentiality is thought to encourage the filing of complaints and the willing participation of relevant witnesses by providing protection against possible retaliation or recrimination.[6] Second, at least until the time when the meritorious can be separated from the frivolous complaints, the confidentiality of the proceedings protects judges from the injury which might result from publication of unexamined and unwarranted complaints. And finally, it is argued, confidence in the judiciary as an institution is maintained by avoiding premature announcement of groundless claims of judicial misconduct or disability since it can be assumed that some frivolous complaints will be made against judicial officers who rarely can satisfy all contending litigants. See generally W. Braithwaite, Who Judges the Judges? 161-162 (1971); Buckley, The Commission on Judicial Qualifications: An Attempt to Deal with Judicial Misconduct, 3 U. San Fran. L. Rev. 244, 255-256 (1969).
69. In Slansky v. Canada (Attorney General),
 the Federal Court of Appeal recently reviewed the international experience in deciding whether public interest privilege applied to a report from outside counsel to the Chairperson of the Judicial Conduct Committee of the Canadian Judicial Council, in the context of the pre-hearing stage of a complaint concerning a federally appointed judge.  Mainville J.A. summarized this experience as follows:

[150]
Canada is not unique in this regard. As an example, in the United Kingdom, subsection 40(4) of The Judicial Discipline (Prescribed Procedures) Regulation 2006, S.I. 2006/676 allows for the public disclosure of information about disciplinary action where the Lord Chancellor and the Lord Chief Justice agree that the maintenance of public confidence in the judiciary requires that such information be disclosed. At the federal level in the USA, under the Judicial Conduct and Disability Act of 1980, U.S.C. 28 s. 360, all papers, documents, and records of proceedings related to investigations conducted under the act are confidential, and are not to be disclosed in any proceeding unless (i) the judicial council, at its discretion, chooses to release the report of a special committee to the complainant and the judge, (ii) unless the material is necessary for an impeachment proceeding or trial of a judge, or (iii) unless written authorization is provided by the judge subject to the complaint.

 

[151]
 The Supreme Court of Canada has referred to international instruments to flesh out the content of the principle of judicial independence: Beauregard at pp. 74-75; R. v. Lippé, above, at p. 153. With this in mind, I note that the United Nations General Assembly has endorsed the Basic Principles on the Independence of the Judiciary: UN General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985. Those basic principles were specifically referred to approvingly by Lamer C.J. in Reference re Remuneration at para. 194. As a fundamental component of judicial independence, these principles call for the confidentiality of the disciplinary process, at least at the initial stage:

17. A charge or complaint made against a judge in his/her judicial and professional capacity shall be processed expeditiously and fairly under an appropriate procedure. The judge shall have the right to a fair hearing. The examination of the matter at the initial stage shall be kept confidential, unless otherwise requested by the judge. [Emphasis added].

 

[152]
 As this basic principle emphasizes, confidentiality is particularly important at the investigation stage of a complaint made against a judge. This is so for many reasons: (a) disclosure of information surrounding unsubstantiated complaints could risk undermining a judge’s authority in carrying out his or her judicial functions: Guardian News & Media Limited v. Information Commissioner; [2009] Information Tribunal, EA/2008/0084; (b) the effectiveness of the investigation process itself may be affected, since without the capability to ensure some form of confidentiality, the ability to obtain full and frank disclosures at the investigation stage may be compromised, thus affecting in the long term the public’s confidence in the process; moreover, without an effective screening process, more complaints would end up before a hearing panel leading to additional delays and expenditures without any obvious additional benefit; (c) the judge who is the subject of an investigation may have legitimate privacy concerns over the information; and (d) most compelling, in my view, is the overriding need to protect judicial independence.

70. While the specific details of each legislative scheme may differ, we agree with these observations as to how confidentiality assists in the effectiveness of the work of a judicial disciplinary body.
The Scheme of the Act

71. The Act contains many indicia that support the conclusion that generally, pre-hearing procedures are intended to be confidential. Under ss. 51.4(6) of the Act, an investigation by a subcommittee must be conducted in private. Further, the Statutory Powers Procedures Act (“SPPA”) does not apply to the subcommittee’s activities.
  Similarly, under ss. 51.4(18), the Council (in practice, a review panel) must consider complaints in private when determining whether to hold a hearing, dismiss the complaint, refer it to the Chief Justice, or order a hearing. The SPPA does not apply to the review panel’s activities.

72. Under the Act, if the complaint subcommittee disposes of the complaint by dismissing it, referring it to the Chief Justice, or referring it to mediation, it must report its disposition to the Council without identifying the complainant or the judge.
 In practice, complaint subcommittees do not themselves dispose of complaints that they have investigated in such cases, but rather report to a review panel with their recommended disposition. The review panel is not provided with any information that could identify the complainant or judge.
 If the complaint is referred to mediation, the mediator must report the results of the mediation to the Council without identifying the complainant or the judge.
 The Council considers the mediator’s report in private.
 If the Council approves the disposition of the complaint, it may make the results of the mediation public, but may not identify the complainant or the judge.
 Again, the SPPA does not apply to the Council’s review of the mediator’s report, or any disposition of the complaint by the Council during or after mediation.

73. The Council is required to make an Annual Report to the Attorney General, including, “with respect to all complaints received or dealt with during the year”, a summary of the complaint, the findings and disposition, but the report “shall not include information that might identify the judge or the complainant.”

74. All of these provisions demonstrate that the Legislature has taken extraordinary care to ensure that complaints that are resolved without being referred to a hearing – that is, complaints that do not meet the threshold of disclosing a prima facie case of judicial misconduct – do not result in disclosure of the complainant’s or judge’s identity, and remain confidential, except for the summary provided in the Annual Report.
75. By contrast, once a Notice of Hearing is filed to initiate a hearing, the scheme of the Act is that the hearing is presumptively public. At this stage, formal adjudication procedures are followed, the SPPA applies,
 and the hearing may only be held in private (in whole or in part) if there are “exceptional circumstances”. Likewise, a publication ban on information that might identify the judge, pending the disposition of the complaint, may only be made in exceptional circumstances.
 If a party seeks an order for a publication ban or that all or part of the hearing be held in private, the Council provides public notice of the motion on its website.
 The Council may make a report to the Attorney General about the complaint, investigation, hearing and disposition, and this report may identify the judge. The Attorney General may in turn make the report public if of the opinion that this would be in the public interest.

76. This carefully calibrated statutory scheme demonstrates that there is a significant distinction between pre-hearing procedures, which are presumptively private and confidential, and the adjudication of complaints referred to hearing, which is presumptively public.
Standing Committee Proceedings and the Bill 136 Amendments
77. As noted above, the Toronto Star submits that the amendments to the process made in 1994 by Bill 136 were intended to make the complaints process more open. The Toronto Star relies on the above-quoted remarks of then-Attorney General Marion Boyd.

78.  We  agree that the Bill 136 amendments made some significant changes to the complaint process which make the work of the Council more open and accountable:

Prior to the amendments, the entire process before the Council was private, subject to the Attorney General’s power to make an investigation by the Council public.
 With the amendments, if a complaint requires a hearing, only in exceptional circumstances can any portion of the hearing be held in private. This very significant change is incorporated into section 51.6(7) of the Act. 

Section 51(6) was enacted, requiring the Council to publish an Annual Report on its work. Prior to that requirement, information was not provided to the public about each complaint received by the Council or the disposition that resulted. 
The Standing Committee specifically addressed whether the Annual Report should “not include information that might identify the judge or the complainant”. The provision that was ultimately adopted requires that (unless a hearing is ordered) the identity of the judge and the complainant may not be disclosed in the Annual Reports. However, to allow for public oversight of the work of the Council, ss. 51(6) states that the Council must include a summary of each complaint, the findings and a statement of the disposition. 
As a result of input received during the Standing Committee process, an amendment was added to the Bill to ensure that after the Council makes its decision on the appropriate disposition of the complaint, it “shall communicate it to the judge and the complainant, giving brief reasons in the case of a dismissal”.
79. However, we note that when Bill 136 introduced the new procedure of referral of the complaint to the Chief Justice under ss. 51.4(13)(b) and ss. 51.4(18)(c), the Legislature chose not to specify that this disposition, including any course of action taken by the Chief Justice, would be public. This contrasts with the express provision in ss. 51.6(7) that the adjudication of a complaint referred to a hearing is public unless there are exceptional circumstances. 

80. With respect to the remarks relied on by the Toronto Star made by the Honourable Marion Boyd, then Attorney General, when she moved second reading of Bill 136 on April 21, 1994,  we note that the Minister also said:

As we are all aware, there is increasing public pressure for openness and accountability of governments. The judiciary, as one branch of government, has come under public pressure and public scrutiny to be responsible for the community it serves. Measures to address these pressures, however, must be consistent with the independence of the judiciary. This is a fundamental democratic value and it is protected by Canada’s Constitution.
81. From our review of the scheme of the Act, including the provisions introduced for the first time in Bill 136, the Legislature’s intent was not solely focused on increasing openness. Rather, the Legislature designed a carefully calibrated scheme that enhances accountability, while giving due regard to the importance of judicial independence and the distinctive nature of judicial discipline.

Freedom of Information and Protection of Privacy Act

82. The amendments put forward in Bill 136 also included an amendment to the Freedom of Information and Protection of Privacy Act, that introduced ss. 65(5):

 65. (5) This Act does not apply to a record of the Ontario Judicial Council, whether in the possession of the Judicial Council or of the Attorney General, if any of the following conditions apply:

1. The Judicial Council or its subcommittee has ordered that the record or information in the record not be disclosed or made public.
2. The Judicial Council has otherwise determined that the record is confidential.
3. The record was prepared in connection with a meeting or hearing of the Judicial Council that was not open to the public. [emphasis added]

83. This amendment provides a further indication that the Legislature intended the Council to have the power to order that information or documents relating to a non-public meeting or hearing are confidential in the ordinary course.
The Confidentiality Order and Procedures Document Amendment are Authorized and do not Render ss. 49(24) Redundant

84. As noted above, the Toronto Star and CLA argue that ss. 49(24) cannot authorize the Confidentiality Order because ss. 49(24) applies to “a mediation or a Council meeting or hearing that was not held in public”, using the singular article. They further argue that the Council’s view that the scheme of the Act supports a general rule of confidentiality renders the provision redundant, because the provision is inherently “case-by-case”. 

85. We disagree. The terms of the Confidentiality Order and Procedures Document Amendment confirm that case-by-case discretion is preserved. The Order and Amendment simply make clear that the Council interprets the Act as supporting a presumption that information or documents relating to private pre-hearing procedures are confidential. If ss. 49(24) grants the Council discretion to make a confidentiality order, the Council may make that order repeatedly. It would not serve anyone’s interest to require the Council to make the same “boilerplate” order with respect to every complaint, except in those cases where the Council is of the view that the information and documents should be disclosed and made public.
86. Further, the Order and Amendment must be read together. Even if the Order was not authorized under ss. 49(24), the Toronto Star and CLA have not put forward any compelling reason why the Amendment is not authorized under s. 51.1 of the Act. A rule that information and documents relating to a Council meeting (other than a public hearing) shall not be disclosed or made public, subject to any further order of the Council or panel thereof, is a “rule governing [the Council’s] own procedures”, within the meaning of s. 51.1.
87. The Council’s interpretation of the scheme of the Act does not render ss. 49(24) redundant. For example, the wording in the Act is not conclusive as to whether a disposition letter and/or the information contained therein is confidential. The Legislature has provided the Council with authority under s. 49 to make such orders as it finds to be necessary to uphold the judicial disciplinary framework. The Council has determined that normally, disposition letters are confidential and should not be disclosed or made public. However, there are cases where disclosure may be appropriate – such as the present case, where the Council has determined that the Disposition Letter can be disclosed. Subsection 49(24) provides the Council with the statutory basis to exercise its discretion.
Conclusion

88. The Council rejects the arguments of the Toronto Star and the CLA that the statutory framework was intended to, or that it does, support complete openness in the complaints process in circumstances where there has not been a decision to order a hearing under s. 51.6. Our view is consistent with the conclusion expressed by the Divisional Court in the case Kipiniak v. The Ontario Judicial Council,
 in which the Court stated at para. 12:

[12] The statutory mandate of the OJC includes addressing complaints alleging misconduct on behalf of a provincial court judge. Mr. Kipiniak takes issue with the confidential nature of the OJC’s complaints procedure and suggests that this indicates something nefarious. The confidential and private nature of the complaints procedure is mandated by statute and intended to achieve a balance between accountability on the part of the judges for their conduct and constitutionally protected judicial independence. The CJA requires that the subcommittee’s investigation and report and the review panel’s deliberations be kept private.

89. The legislation establishes a complaints process that is generally private and confidential unless a review panel decides to order a hearing and a Notice of Hearing is filed. In keeping with the Minister’s commitment of accountability, the Council publishes its Annual Reports. In furtherance of that commitment, when a hearing is ordered, the public receives information about the hearing through the Council’s website and a notice published by the Council in the newspaper.

90. We therefore conclude that the Confidentiality Order was permitted under ss. 49(24) of the Act, and upholds the confidentiality framework intended by the statute that established the complaints process.
Does/can the Confidentiality Order extend to the Complaint Letter and Disposition Letter?
91. The CLA argued that ss. 49(24) does not authorize a confidentiality order with respect to the Complaint Letter or Disposition Letter and/or the information contained therein. The CLA relied upon s. 49(26):

(26) Subsection 49(24) does not apply to information and documents,

(a) that this Act requires the Judicial Council to disclose; or

(b) that have not been treated as confidential and were not prepared exclusively for the purposes of the mediation or Council meeting or hearing.

92. The CLA argued that neither the Complaint Letter nor the Disposition Letter were prepared exclusively for a Council meeting. The CLA further argued that the Disposition Letter was required to be disclosed, within the meaning of ss. 49(26)(a), by virtue of ss. 51.4(20):
(20) After making its decision under (17) or (18), the Judicial Council shall communicate it to the judge and the complainant, giving brief reasons in the case of a dismissal.
The Complaint Letter

93. In accordance with the legislative framework, the Council must treat the Complaint Letter as confidential and cannot release it. However, this does not necessarily mean that a complaint letter should always be subject to a confidentiality order.  We have considered ss. 49(26) and the evidence before us and have concluded that in this case, the Complaint Letter submitted by the CLA falls within the exception in ss. 49(26)(b): it was not treated as confidential by them and was not prepared exclusively for the purposes of a Council meeting or hearing. Therefore, in the hands of the CLA, the Complaint Letter does not fall under the Confidentiality Order made by the Council.
The Disposition Letter

94. Under the Confidentiality Order, the Disposition Letter is confidential.

95. Even absent the Order, if a disposition letter were not confidential, it would undermine and be inconsistent with the confidentiality requirements that govern that the Annual Report. Subsection 51(6) states that after the end of each year, the Council must make an Annual Report to the Attorney General on its affairs, including, with respect to all complaints received or dealt with during the year, a summary of the complaint, the findings and a statement of the disposition, but the report shall not include information that might identify the judge or the complainant. Only if the disposition letter is confidential can the intended framework be upheld, and the careful balance between judicial accountability and judicial independence established under the Act be maintained.

96. The statutory framework evidences a legislative intention that the identity of the judge and the complainant be confidential, except where a public hearing takes place. If the Legislature intended to make a particular exception for the information referenced in subparagraph 51.4(20), it could have set that out in a specific exemption in ss. 49(24). It did not do so. 

97. When ss. 49(24), (25) and (26) are considered in the context of the overall framework, the purpose of ss. 49(26) is to prevent the Council from failing to fulfill its obligation under ss. 51.4(20) of communicating its decision to the judge and the complainant, along with brief reasons in the case of a dismissal. Subsection 49(26) was not intended to require decision letters and identities of complainants and judges to be made public.

98. Disposition letters can and should be ordered to be private and confidential. In accordance with ss. 51.4(20) and 49(26)(a), information about the decision must be provided to the complainant and to the judge, but should be considered to be otherwise confidential, except for the information that can be provided to the public about the complaint in the Annual Report that is published under section 51(6). The Confidentiality Order under section 49 was in accordance with the legislation. 

99. The Council considered the argument by the Toronto Star that the Disposition Letter was not intended exclusively for the purpose of a Council meeting. In our view, the phrase “exclusively for the purpose of a Council meeting” includes documents prepared for and considered during Council meetings. 

100. The Council also considered whether a subcommittee’s activities or a review panel’s activities constitute “a Council meeting” within the meaning of ss. 49(24).

101. A subcommittee’s investigative activities involving the two members of the Council constitute Council meetings. Both the judicial member and the community member are members of the Council. Meetings of a subcommittee should be considered to be “a Council meeting” within the meeting of ss. 49(24).

102. Under ss. 49(14), the Council may establish a review panel to consider a complaint under ss. 51.4(18) and the Panel has all of the powers of the Council for that purpose. Review panels are included in the term “Judicial Council” in s. 49(24). A meeting of a review panel would be “a Council meeting”. 

103. We conclude that ss. 49(24) grants jurisdiction to order that information and documents relating to a subcommittee’s investigation and a review panel’s consideration of a complaint are confidential. The word “exclusively” must be considered in the context of the purpose of the legislation and is intended to mean that the information or document was prepared during, and as a result of, the complaints process for a mediation, Council meeting or hearing. The Disposition Letter was considered during a Council meeting and treated as confidential by the Council. Pursuant to ss. 49(24), the disposition letter is a document relating to a Council meeting that was not held in public. Accordingly, the Disposition Letter was prepared exclusively for a Council meeting under ss. 51.4(18). It can be, and is, the subject of a Confidentiality Order. It is “confidential and shall not be made public”. Under ss. 49(25), this applies whether the information in the Disposition Letter or the Disposition Letter itself are in the possession of the Judicial Council, the Attorney General or any other person.
104. We therefore conclude that the Confidentiality Order extends to the Disposition Letter, subject to the exceptions set out in the Procedures Document.
 However, the Confidentiality Order preserves the Council’s discretion to make further orders permitting disclosure as an exception to the general rule. We will consider below whether the Council should, in the exercise of its discretion, vary the Confidentiality Order to permit disclosure of the Disposition Letter. This issue is best considered in the context of the Charter.
VI. Charter Issues

105. The following issues are raised under the Charter:

Does the Council have jurisdiction to apply the Charter?

Does ss. 49(24) infringe the Charter?

Do the Confidentiality Order and Procedures Document Amendment infringe the Charter?

Should the Council, in the exercise of its discretion as informed by the Charter, order that disclosure of the requested documents is permitted?

C. Does the Council have Jurisdiction to Apply the Charter?

106. The Council has concluded that the test set out in R. v. Conway
 applies. The Council is an administrative tribunal with the jurisdiction, explicit or implied, to decide questions of law.  The legislature has not clearly demonstrated its intent to withdraw the Charter from the tribunal’s authority. The Council therefore has jurisdiction to consider the issues raised by the parties.
Does ss. 49(24) infringe the Charter?

107. The Toronto Star argues that ss. 49(24), the Confidentiality Order, and the Procedures Document Amendment all violate section 2(b) of the Charter. The CLA says that ss. 49(24) does not violate s. 2(b) on its face, but the Confidentiality Order and Procedures Document Amendment are in breach of s. 2(b).

108. The purpose and effect of ss. 49(24) is to permit orders that restrict disclosure of information and documents relating to Council meetings. While the context of public court proceedings is very different from private pre-hearing procedures before the Council, jurisprudence arising from the former has held that such restrictions prima facie infringe s. 2(b).
 However, assuming that an infringement is made out, these cases hold that a discretionary power to restrict disclosure for the purpose of ensuring the proper administration of justice will be justified under s.1.

109. In the Council’s view, the Charter issue arises in considering orders made under ss. 49(24), not under the provision itself. Unless or until an order has been made, no person’s freedom of expression has been infringed. The real issue is whether any particular order made under this provision is consistent with the Charter.
Do the Confidentiality Order and Procedures Document Amendment infringe the Charter?

110. The Toronto Star and CLA both rely on Dagenais
 and Mentuck,
 which set out a test for when publication bans may be ordered in public judicial proceedings, arising from the “open courts principle”. The CLA argues that the lawful approach to the disclosure issue is a straightforward application of the Dagenais/Mentuck test, unencumbered by a presumption of non-disclosure arising from the Confidentiality Order or Procedures Document Amendment.

Whether the Dagenais/Mentuck Test Applies 

111. To determine when or if the Dagenais/Mentuck test applies requires a nuanced look at the enabling statute, to assess whether the activities that occur during the process constitute a judicial proceeding, or are sufficiently analogous that the same principles should apply.

Overview of the Structures of the Council
112. The Council is the body established under the Act to review and investigate complaints about the conduct of provincially-appointed judges. Its members include a Regional Senior Justice, three judges, the Treasurer of the Law Society of Upper Canada or his/her designate, a lawyer appointed by the Law Society of Upper Canada, and four persons who are neither judges nor lawyers appointed by the Lieutenant Governor in Council on the Attorney General’s recommendation. The Council has established rules and guidelines in its Procedures Document pursuant to ss. 51.1(1) of the Act, and has posted them on its website. 

113. When a complaint is received by the Council, it is reviewed by a complaint subcommittee consisting of a judge (other than the Chief Justice) and a community member. This is the first stage of a potentially three-stage process put into place by the Act.

114. In accordance with ss. 51.4(4), the role of the subcommittee is to conduct such investigation as it considers appropriate. The subcommittee may also invite a response from the judge to the allegations. As noted above, the SPPA does not apply to the activities of the subcommittee,
 and the investigation must be conducted in private.
 After its investigation is complete, the subcommittee makes a report and a recommendation on the disposition to a review panel of the Council. 

115. In the second stage of the process, under ss. 49(14) of the Act, the Council establishes a review panel for the purpose of dealing with a complaint. The review panel consists of two judges (other than the Chief Justice), a lawyer and a community member, none of whom were involved in the investigation stage. Again, the SPPA does not apply to the activities of the review panel,
 and its consideration of the complaint occurs in private.
 

116. The review panel’s role is to consider the complaint and the mandatory guidelines established in the Procedures Document to guide its disposition under ss. 51.4(18) of the Act. That subsection provides as follows:
(18) The Judicial Council shall consider, in private, every complaint referred to it by the subcommittee, and may,

(a)
hold a hearing under section 51.6;

(b)
dismiss the complaint;

(c)
refer the complaint to the Chief Justice, with or without imposing conditions as referred to in subsection (15); or

(d)
refer the complaint to a mediator in accordance with section 51.5.

117. The mandatory guidelines set out by the Council in the Procedures Document with respect to dispositions by the review panel (other than referral to mediation) are as follows: 

Guidelines re:  Dispositions

a)
ordering a hearing

A review panel will order a hearing be held in circumstances where the majority of members of the review panel are of the opinion that there has been an allegation of judicial misconduct which the majority of the members of the review panel believes has a basis in fact and which, if believed by the finder of fact, could result in a finding of judicial misconduct.  The recommendation to hold a hearing made by the review panel may be made with, or without, a recommendation that the hearing be held in camera and if such recommendation is made, the criteria established by the Judicial Council will be used.
b)
dismissing a complaint

A review panel will dismiss a complaint in circumstances where the majority of members of the review panel are of the opinion that the allegation of judicial misconduct falls outside the jurisdiction of the Judicial Council, is frivolous or an abuse of process, or where the review panel is of the view that, the complaint is unfounded. A review panel will not generally dismiss as unfounded a complaint unless it is satisfied that there is no basis in fact for the allegations against the provincially-appointed judge.

c)
referring a complaint to the Chief Justice

A review panel will refer a complaint to the Chief Justice of the Ontario Court of Justice in circumstances where the majority of members of the review panel are of the opinion that the conduct complained of does not warrant another disposition and there is some merit to the complaint and the disposition is, in the opinion of the majority of members of the review panel, a suitable means of informing the judge that his/her course of conduct was not appropriate in the circumstances that led to the complaint.  A review panel will recommend imposing conditions on their referral of a complaint to the Chief Justice of the Ontario Court of Justice where a majority of the members of a review panel agree that there is some course of action or remedial training of which the subject judge can take advantage of and there is agreement by the judge in accordance with subs. 51.4(15). The Chief Justice of the Ontario Court of Justice will provide a written report on the disposition of the complaint to the review panel and complaint subcommittee members.

118. A third stage in the complaints process is reached if the majority of a review panel is satisfied that the criteria under (a) above have been met and a hearing is ordered under s. 51.4(18)(a). In those circumstances, a hearing panel of four persons is established, consisting of two judges (at least one of whom must be a judge of the Court of Appeal for Ontario), one lawyer and one community member. In accordance with ss. 49(16), at least half of the panel must be judges. The hearing is held in accordance with the provisions of s. 51.6 of the Act. At this third stage, there is an adjudicative hearing which is presumptively public. The hearing panel may order that some or all of the hearing should be held in camera, but only if the panel is satisfied that “exceptional circumstances” exist, as set out in ss. 51.6(7) and the Procedures Document. 

119. The powers of inquiry of a hearing panel are broad. The SPPA, with the exception of ss. 4 and 9(1), applies to a hearing. When a hearing has been ordered, independent counsel is retained for the purposes of preparing and presenting the case against the respondent judge. The duty of Independent Counsel is not to seek a particular order against a judge, but to see that the complaint against the judge is evaluated fairly and dispassionately to the end of achieving a just result. The judge is entitled to retain counsel, to disclosure, to cross-examine witnesses and to call evidence. After hearing the evidence, pursuant to ss. 51.6(11), the hearing panel may dismiss the complaint, with or without a finding that it is unfounded or, if it finds that there has been misconduct by the judge, may:

a)
warn the judge;

b)
reprimand the judge;

c)
order the judge to apologize to the complainant or to any other person;

d)
order the judge to take specified measures such as receiving education or treatment, as a condition of continuing to sit as a judge;

e)
suspend the judge with pay, for any period;

f)
suspend the judge without pay, but with benefits, for a period up to thirty days; or

g)
recommend to the Attorney General that the judge be removed from office (in accordance with section 51.8).
120. The hearing panel may adopt any combination of the foregoing sanctions, except that the recommendation to the Attorney General that the judge be removed from office cannot be combined with any other sanction.

The Distinction between Private Administrative Pre-hearing Procedures and Public Adjudicative Procedures

121. In our view, there is a clear distinction in the Act between the Council’s private pre-hearing procedures, which are administrative in nature, and the public adjudicative function of a hearing panel. In light of this distinction, we do not agree that the Dagenais/Mentuck test applies to the activities of a complaint subcommittee or a review panel. The complaint subcommittee and the review panel do not carry out judicial or quasi-judicial functions. 

122. A complaint consists of one or more allegations. Under ss. 51.4(4), a subcommittee of the Council investigates the allegations in the complaint. They report on that investigation to a four-person review panel. This is a private investigation pursuant to ss. 51.1(4). 

123. Under ss. 51.4(18), the review panel must examine the complaint and the results of the investigation. There is nothing in the Act that suggests that a hearing is contemplated at this stage. On the contrary, ss. 51.4(18) states that a decision under that subsection must be considered “in private”. 

124. If the review panel is satisfied that the criteria in the Council’s Procedures Document for ordering a hearing have been met, a hearing under section 54.6 is ordered for a further inquiry into the evidence and the facts to determine whether the judge has engaged in judicial misconduct and whether a disposition is needed to restore public confidence. 

125. In the alternative, a review panel may dismiss the complaint or refer the complaint to the Chief Justice. The judicial discipline process is remedial in nature. Through the review of and reflection by a judge upon his or her conduct, improvements are made as to how situations are handled and individuals are treated in the future. Conditions such as further education may be placed upon a referral to the Chief Justice if the judge who is the subject of the complaint agrees.
126. The Procedures Document provides that referral to the Chief Justice may occur when a majority of members of the review panel are of the opinion:
· That the conduct complained of does not warrant another disposition (such as referral to hearing); and

· That there is some merit to the complaint and the disposition is, in the opinion of the majority of members of the panel, a suitable means of informing the judge that his or her conduct was not appropriate in the circumstances that led to the complaint.
127. The Council has interpreted these guidelines broadly. The focus of a referral to the Chief Justice is remedial and educative. The phrase “not appropriate in the circumstances” does not connote misconduct; rather, it is broad enough to include circumstances where the judge may seek to enhance the confidence in which he or she is held by voluntarily undertaking further education. All judges should continually strive for self-improvement. The guidelines recognize that judges who have been the subject of a complaint, but have not engaged in misconduct, may be assisted in overcoming possible negative perceptions by taking such steps. A referral to the Chief Justice is a form of informal resolution for complaints that fall below the threshold required to refer a complaint to a hearing.
128. The procedural step under ss. 51.4(18) is a process that is administrative in nature. This step is, in effect, a screening device through which it is determined, based on the guidelines in the Procedures Document and the law on judicial misconduct, whether a complaint warrants further inquiry by way of a hearing under s. 51.6. By statute, the SPPA, which sets out rights such as the right to have notice of hearing, to summons witnesses, and to examine witnesses, does not apply.

129. In our view, the open courts principle does not apply to the administrative processes before the complaint subcommittee or the review panel. Rather, it is triggered at the third stage in the judicial complaints process, when a hearing takes place under s. 51.6. At that stage, there is a presumption of an open hearing. The Council has acknowledged and incorporated the open courts principle in its Protocol Regarding the Use of Electronic Communication Devices in the OJC Hearing Proceedings, which states: 

This Protocol is founded on the “open courts” principle, which requires transparency and accountability in the judicial system to foster public confidence in the administration of justice.

(1) Application

This Protocol applies to all persons attending or participating in a location where public proceedings are being held before a Hearing Panel of the Ontario Judicial Council (OJC) regarding the conduct of a judge of the Ontario Court of Justice.

130. We note that neither the Toronto Star nor the CLA provided any authority to support the proposition that the open courts principle applies to the pre-hearing administrative procedures of a professional disciplinary body,
 much less a judicial council that considers complaints against judges.
Whether the Confidentiality Order and Procedures Document Amendment Breach s. 2(b) of the Charter

131. While the open courts principle does not apply to the pre-hearing administrative procedures of the Council, it may still be argued that the Confidentiality Order and Procedures Document Amendment are subject to Charter review. The Order and Amendment restrict disclosure of documents and information, and may thereby be argued to constitute a prima facie infringement of s. 2(b) of the Charter.

132. In Ontario v. Criminal Lawyers’ Association,
 the Supreme Court of Canada held that s. 2(b) does not provide a general right of access to information. Rather, to establish a right of access the claimant must establish that access is necessary for the meaningful exercise of free expression on matters of public or political interest. If this threshold is met, the claim may be defeated by factors that remove s. 2(b) protection, such as that the information is protected by privilege, or production of the information would interfere with the proper functioning of the governmental institution in question.

133. We note that the scheme of the Act and the Order and Amendment, as analyzed above, provide a carefully calibrated scheme that balances openness and accountability with the need to preserve judicial independence. We have considerable doubt as to whether a breach of s. 2(b) is made out on this test. However, assuming without deciding that s. 2(b) is engaged, we will consider whether any such breach is justified under s.1.
Whether the Order and Amendment are Justified Under s.1 of the Charter

134. Section 1 requires the court or tribunal to assess whether (a) the objectives of a law that infringes the Charter are pressing and substantial, and (b) whether the means chosen to achieve the objective are proportional. It is well established that courts and tribunals must take a contextual approach when considering s.1.
 Here, the analysis must take into account the unique features of the judicial complaints process.

The Objectives of the Confidentiality Order and Procedures Document Amendment are Pressing and Substantial

135. As discussed above, the objective of the Act is to preserve the integrity of the whole of the judiciary through a framework that provides a disciplinary process that allows the Council to investigate, impose dispositions, and potentially recommend the removal of judges where their conduct may threaten judicial integrity. In this way public confidence in the judiciary is preserved and, where necessary, restored. The Act also has in part the objective of protecting and respecting constitutional guarantees of judicial independence.
136. The Confidentiality Order and the Procedures Document Amendment, while preserving the Council’s discretion to order disclosure in any given case, are intended to advance the objectives of the Act and to contribute to the safeguarding of judicial independence. Specifically, they are intended to achieve the following:

To avoid the risk that disclosure of information surrounding unsubstantiated complaints will undermine a judge’s authority in carrying out his or her judicial functions; 
To contribute to the effectiveness of the investigation process, since without the capability to ensure some form of confidentiality, the ability to obtain full and frank disclosures at the investigation stage may be compromised, thus affecting in the long term the public’s confidence in the process; and
To promote a remedial approach to the complaints process, which allows judges who are the subject of complaints to take steps to address real or perceived deficiencies that fall short of “judicial misconduct”, without being penalized for their willingness to cooperate and to seek to enhance their judicial skills.
137. In Slansky, the Federal Court of Appeal considered whether to order disclosure of a confidential report by outside counsel to the Chairperson of the Judicial Conduct Committee of the Canadian Judicial Council, prepared in the pre-hearing stage of judicial disciplinary proceedings. The court ruled 2-1 that the report should not be disclosed. Mainville J.A., concurring, analyzed the issue in terms of public interest privilege:
[131]
 Through the combined effect of subsections 61(2), 63(5) and 63(6) of the Judges Act, Parliament has recognized that it may not be in the public interest to disclose certain information gathered within the context of an inquiry or an investigation into the conduct of a superior court judge. The relevant public interest here is judicial independence – a constitutional principle – and the integrity of the Canadian Judicial Council’s process for enabling it to discharge its mandate effectively.

[143]
 When undertaking an examination of the conduct of a judge, the Canadian Judicial Council must ensure that the examination respects the underlying purpose of the constitutional principle of judicial independence. Throughout its investigation, it must act in a manner that does not materially impair the independence and impartiality of the judiciary more than is necessarily inherent in the discharge of its statutory responsibility of preserving the integrity of the judiciary: As noted by La Forest J. in MacKeigan at p. 813:

To conclude, bodies which are set up or which in the course of their duties are required to undertake an examination of the conduct of a superior court judge in the exercise of judicial functions must be so constructed as to respect the letter and the underlying purpose of the judicature provisions of the Constitution. Nor can investigatory bodies act in a manner that might materially impair the protection accorded by s. 99 or the independence and impartiality of the judiciary.

[144]
 It may be necessary, in appropriate circumstances, to refuse to disclose information gathered in the course of an examination into a judge’s conduct, particularly when such disclosure risks impairing the independence and impartiality of the judiciary. The Judges Act recognizes this.

[145
Significantly, the Canadian Judicial Council is not subject to the Access to Information Act, R.S.C. 1985, c. A-1. Moreover, pursuant to subsection 63(6) of the Judges Act, an inquiry or investigation carried out by the Council may be held in public “or in private”, unless the Minister of Justice of Canada requires that it be held in public. Pursuant to subsection 63(5) of the Judges Act, the Canadian Judicial Council may prohibit the publication of any information or documents placed before it in connexion with, or arising out of, such an inquiry or investigation “when it is of the opinion that the publication is not in the public interest.” Pursuant to subsection 61(2) of the Judges Act “the work of the Council shall be carried out in such manner as the Council may direct.”
[146]
 All these provisions serve to protect judicial independence, while giving the Council the tools required for ensuring public confidence in the judiciary through effective and appropriately transparent inquiry and investigation processes. Though the Judges Act does not specifically refer to a public interest privilege or to solicitor-client privilege within the context of an investigation carried out by the Council, these privileges flow from the common law, and at least in the case of the public interest privilege, from the constitution itself which recognizes judicial independence as a fundamental concept.

[147]
 The apt comments below by Arbour J. in Moreau-Bérubé at para. 46, made in relation to provincial disciplinary bodies must also be understood as applying to the task of the Canadian Judicial Council when it carries out an investigation or inquiry into the conduct of a superior court judge:

Despite provincial variations in their composition, discipline bodies that receive complaints about judges all serve the same important function. In Therrien (Re), [2001] 2 S.C.R. 3, 2001 SCC 35 (CanLII), Gonthier J. described, at para. 58, the committee of inquiry in Quebec as “responsible for preserving the integrity of the whole of the judiciary” (also see Ruffo v. Conseil de la magistrature, 1995 CanLII 49 (SCC), [1995] 4 S.C.R. 267). The integrity of the judiciary comprises two branches which may at times be in conflict with each other. It relates, first and foremost, to the institutional protection of the judiciary as a whole, and public perceptions of it, through the disciplinary process that allows the Council to investigate, reprimand, and potentially recommend the removal of judges where their conduct may threaten judicial integrity (Therrien, supra, at paras. 108-12 and 146-50). Yet, it also relates to constitutional guarantees of judicial independence, which includes security of tenure and the freedom to speak and deliver judgment free from external pressures and influences of any kind (see R. v. Lippé, 1990 CanLII 18 (SCC), [1991] 2 S.C.R. 114; Beauregard v. Canada, 1986 CanLII 24 (SCC), [1986] 2 S.C.R. 56; Valente, supra. 
138. The Charter requires that freedom of expression under s. 2 (b) be balanced against the potential harm to judicial independence and the Council’s processes that may result from disclosure. Preventing such harm constitutes a pressing and substantial objective.  Indeed, the Toronto Star concedes as much.
The Means Chosen are Proportional

139. The Confidentiality Order and Procedures Document Amendment satisfy the second branch of the s. 1 test. They are rationally connected to the objective of preserving judicial independence and the integrity of the Council’s processes. In particular, it is rational to draw a distinction for these purposes between the pre-hearing stage, where the Council has not found a prima facie case of judicial misconduct, and cases where a complaint has been referred to a hearing under s. 51.6.  In the latter case, the Council has found that the judge who is the subject of the complaint has a case to answer.
140. The reality of the judicial complaints system is that in many circumstances, once the public is aware of a complaint against a particular judge, it may become difficult for that judge to carry out his or her judicial functions until the complaint is disposed of. As set out in Slansky, there are several reasons why confidentiality is important at the pre-hearing stages of a judicial complaint:

Disclosure of information surrounding unsubstantiated complaints could risk undermining the judge’s authority in carrying out his or her judicial functions;

the investigation process may be less effective, since without the capability to ensure some form of confidentiality, the ability to obtain full and frank disclosures may be compromised;

the judge who is the subject of the complaint may have legitimate privacy concerns; and

there is an overriding need to protect judicial independence.
 
141. Constitutional guarantees of judicial independence include security of tenure and the freedom to speak and deliver judgment free from external pressures and influences of any kind. A system of accountability for judicial conduct must provide for accountability, yet at the same time guard against any risk of infringement of the constitutional guarantees that apply to any judge who is the subject of a complaint. The Council’s Procedures have established a legal threshold, so that a hearing is ordered when there is a basis in fact that could result in a finding of judicial misconduct. If the threshold has been met, the risk of harm to the judicial independence of the subject judge is outweighed by the need to preserve or restore public confidence in the judiciary in general. Public disclosure of the complaint, and the underlying facts giving rise to it, will normally be appropriate in cases where there is sufficient merit to the complaint to warrant referring it to a hearing. However, for the many complaints that do not meet this threshold to order a hearing, the harm to judicial independence and the integrity of the process will typically outweigh any benefits of disclosure. Drawing a line between complaints referred to hearing (presumptively public) and complaints that have not met the required threshold in the screening process (presumptively confidential) is rational in the circumstances.
142. The Order and Amendment also minimally impair the right to freedom of expression. An exercise in line-drawing does not have to be perfect, particularly when balancing complex competing interests.
 Given that the Order and Amendment preserve the discretion of the Council to order disclosure in an appropriate case, they meet this branch of the test as long as such discretion is itself exercised in conformity with Charter values.

143. Finally, the effects of the Order and Amendment on freedom of expression are not disproportionate to the objectives. The public is made aware in general terms of complaints that do not proceed to hearing, through the Council’s Report to the Attorney General.
 This ensures a level of public accountability.

144. For these reasons, we conclude that the Confidentiality Order and Procedures Document Amendment do not infringe the Charter.

Should the Council, in the exercise of its discretion as informed by the Charter, order that disclosure of the requested documents is permitted?

145. Both the Confidentiality Order and the Procedures Document Amendment leave it open to the Council to order that disclosure of documents is permitted on a case-by-case basis.

146. The Toronto Star and the CLA seek to be permitted to disclose the Complaint Letter, “all information and records relating to the complaint”, and the Disposition Letter. The Council has already ruled that disclosure of the Complaint Letter is not restricted by the Confidentiality Order and Procedures Document.
“All Information and Records Relating to the Complaint”

147. In our view, it would not be appropriate to order disclosure of “all information and records relating to the complaint”. Such information would consist of documents considered by the Council in private, arising from its confidential investigation of the judge. Matters such as “the findings of the subcommittee and review panel, any directives and recommendations of the Chief Justice, and any reports on educational or remedial programs taken by” the Judge are essentially internal to the processes of the Council and are not subject to public access.

148. In Doré v. Barreau du Québec,
 the Supreme Court of Canada held that administrative decision-makers must consider Charter values in the exercise of discretionary powers. The decision-maker is required to consider the objectives of the Act under which they are granted such powers, and balance these against the impact on Charter rights.

149. The objectives of the Act are set out in detail above. In the Council’s view, these objectives would be compromised by the disclosure of these confidential and/or internal documents.

150. The Council notes that the courses taken on the recommendation of the Chief Justice are generally described in the Disposition Letter. Accordingly, the Council’s decision on the Disposition Letter in this case will result in the public being informed of the nature of the remedial measures taken.

The Disposition Letter

151. Normally, the Disposition Letter is confidential and is not seen by Council members who are not assigned to the complaint file to which the letter relates. In this case, it was necessary for us to look at the Disposition Letter to make a determination on the Toronto Star’s argument for disclosure.  

152. The Council has exercised its discretion to consider whether there are reasons that give rise to an exception in this case to the general rule that a disposition letter must generally be viewed as confidential. The Council has considered the Charter values at issue in section 2(b) and the objectives of the statutory framework. The evidence shows the following: 

After the Disposition Letter was sent to the CLA and a copy of it was disclosed by someone to the Toronto Star, the judge confirmed to a reporter from the Toronto Star that there had been a complaint about him made by the CLA that triggered an investigation. He disclosed that he agreed to take a “refresher course” on how to write good judgments. He said it was a good course and he liked it. He also stated that “the Council did not question the substance of his decisions”.

As part of the complaints process, the Act requires the Council to publish an Annual Report to inform the public what complaints have been filed and how they have been addressed. Case summaries are included for all complaint files that have been completed during the period of the report. The Council’s Nineteenth Annual Report for 2013-2014, which is a public document tabled in the Legislature and posted on the Council’s website, includes a case summary on page A-34 that includes the information about this complaint and the disposition. Through that Annual Report, the information provided in the disposition letter is already public, except that, as required by the Act, the name of the complainant and the judge were not identified. The comments by the judge to the Toronto Star reporter would enable a member of the public to determine that the case summary on page A-34 refers to the complaint about this judge. 
153. In the unusual circumstances of this case, the policy factors that normally require that a disposition letter be confidential are no longer present. The Council concludes that the Charter values and the policy objectives of the statutory framework and judicial discipline are best achieved by exercising our discretion to make an exception to the general requirement of confidentiality of disposition letters: the Disposition Letter in this case can be public 30 days after the issuance of this decision. That period of time recognizes that the judge has a right to pursue legal remedies if he disagrees with our decision. If no court application is made by him within that time, the Disposition Letter can be released after the 30 days.
154. We underline that we are not basing our exercise of discretion on the simple fact that information in the Disposition Letter is already public. If it appeared to the Council that this information had only become public because a party had breached an order of the Council, we would not treat this as a factor favouring disclosure – to the contrary, it would likely militate against an exercise of discretion that may be seen to be rewarding a party for his or her own breach. However, in the present case the Judge himself confirmed the existence of the complaint and the essential components of its disposition.
This Decision
155. In keeping with the general requirement that Council’s discussions and decisions are confidential, except as provided in hearings, information contained in Annual Reports, and the public Procedures of the Council, the Council has further exercised its discretion and determined that this decision on the Toronto Star’s application for disclosure should also be made public. After considering the applicable Charter values and balancing that with the objectives of the statute and the underlying policy objectives of judicial discipline, we are satisfied that on an exceptional basis this decision should be released and made public.
VII. Summary and Conclusion

156. The Council therefore finds and orders as follows:

Subsection 49(24) of the Act is upheld;

The Confidentiality Order and Procedures Document Amendment are valid;

The Complaint Letter is not subject to the Confidentiality Order and Procedures Document Amendment, and may be disclosed;

“All documents and information relating to the complaint”, as requested by the Toronto Star and CLA, except where otherwise specified in this decision, are subject to the Order and Amendment and may not be disclosed;

The Disposition Letter may be disclosed after 30 days, if the Judge has not made an application to the court; and

This decision may be disclosed.
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