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Introduction

[11 As a result of a complaint made to the Justices of the Peace Review Council, a
complaints committee of the Council investigated the allegations and directed that a
formal hearing be held pursuant to Section 11.1 of the Justice of the Peace Act
concerning the actions of Justice of the Peace Donna Phillips. Evidence was heard on
May 23 and 24, 2013. Submissions were made on June 20, 2013. Justice of the Peace
Phillips, through her counsel, agreed that if the particulars of the complaint were found
to be true, they would amount to judicial misconduct. On July 30, 2013, we found that
Justice of the Peace Phillips had actively misled Staff Sergeant William Berg of the
London Police Service, who was investigating Her Worship’s daughter, Mary Anne
Kechego, in relation to an alleged violation of the Highway Traffic Act.

We found that Her Worship was an incredible witness and, found that Her Worship:
(1)  claimed that she did not know the driver well;
(2) claimed that the driver was her niece; and,

(3)  confirmed that the driver was named Titchner, which she knew to be
false.

Our findings led us to a conclusion that Her Worship’s actions constituted judicial
misconduct.

[2] We found, on October 24, 2013, that the only appropriate disposition was to
recommend, pursuant to section 11.1(10)(g) of the Justices of the Peace Act, that
Justice of the Peace Phillips be removed from office. Her conduct in misleading Staff
Sergeant Berg was so manifestly and profoundly destructive of the concept of the
impartiality, integrity, and independence of the judicial role, that public confidence would
be sufficiently undermined so as to render her incapable of executing the judicial office.
(See the Canadian Judicial Council’'s Report to the Minister of Justice Concerning
Mr. Justice Paul Cosgrove of the Superior Court of Ontario (2009 at para. 19).

After our decision was delivered at the hearing, Justice of the Peace Phillips, through
her counsel, requested that we recommend to the Attorney General, pursuant to section
11.1(17) of the Justices of the Peace Act, that she be compensated for all or part of her
legal services rendered in connection with the hearing. After hearing the submissions of
Her Worship’s counsel and Presenting Counsel, we reserved on our decision and
advised that we would issue written reasons within 30 days. After the proceeding on
that date, the Panel was informed by the Registrar that Justice of the Peace Phillips
tendered a letter of retirement to the Chief Justice of the Ontario Court of Justice,
indicating that she was retiring immediately. A recommendation for and payment of
costs, unlike the dispositions under section 11.1 (10), do not require the justice of the
peace to be in office for the decision to be implemented. The Panel has the authority to



proceed with consideration of the request for the recommendation of compensation.

The Submissions of the Parties

[3] Mr. Price, who has acted for Her Worship throughout the hearing, submitted, with
the candour that he exhibited throughout the proceedings, that the prevailing
jurisprudence was against a recommendation for compensation. He did, however, make
two submissions with respect to how we might approach our task. The first was that
other decisions of the Justice of the Peace Review Council are not binding on this
Panel; the second was that extraordinary circumstances exist is this case. The
extraordinary circumstance is that an extra hearing day was necessary due to the
sudden and unexpected illness of one of the members of the Panel.

[4] Ms. Henein appeared before us as Presenting Counsel. Her role is analogous to
that of amicus curiae. In accordance with the JPRC Procedures, her role is to operate
independently of the Panel and assist the Panel by presenting the case against Her
Worship so that the complaint is evaluated fairly and dispassionately to the end of
achieving a just result. Presenting Counsel’s duty is not to seek a particular disposition.
Ms. Henein pointed to the prevailing jurisprudence, and in particular the recent decision
of the Hearing Panel in Re: Foulds (2013, JPRC).

Analysis of the Applicable Legal Principles

[5] It is relatively well settled that when a judicial officer is compelled to bring an
action on the basis that the judiciary’s collective independence is being threatened, the
individual jurist or jurists should be awarded some, or in an appropriate case, all of their
costs (see Reilly v Alberta (Provincial Court, Chief Justice), [1999] A.J. No. 958 at
paras. 34-36; Mackin v. New Brunswick (Minister of Finance), [1998] N.B.J. No. 267 at
paras. 63-67, and [2002] S.C.J. No. 13 at paras 86-87.)

[6] When a jurist is forced to defend an allegation of judicial misconduct, and he or
she is exonerated, elemental fairness as well as the preservation of judicial
independence mandates compensation. In this regard, two decisions of the Quebec
Superior Court must be approached with caution. In Ruffo c. Quebec (ministre de la
justice) [1997] J.Q. No. 3658, Justice Ruffo sought a declaration that her legal costs be
defrayed by the Minister of Justice. The minister opposed. Justice Barakett ruled that
Justice Ruffo should be compensated, that she had an obligation to respond and that
her obligation was integral to the concept of judicial independence, (see paras. 48-60).
A similar application was brought in Hamann ¢ Quebec (ministre de la justice), 1998
R.J.Q. 254. Justice Hamann, who was a per diem or part-time judge, brought an
application for a direction that his legal fees to defend an allegation of judicial
misconduct should be paid by the Province. Again, as in Ruffo, supra, the Minister
opposed. Justice Dutil, relying on Ruffo, ruled that Justice Hamann should be
compensated, (see paras. 19-21). She did, however, appear to leave open whether
compensation could be refused where there was a finding of misconduct, (see para.
25).



[7] In Re: Foulds, supra, a Hearing Panel of the Review Council decided that
different considerations apply when there has been a finding of judicial misconduct. The
Panel wrote, at paras. 51-62:

51. “The awarding of costs in judicial misconduct proceedings has lacked
consistency and there is no case law that directly addresses the
approach to be taken by a Panel in making a recommendation.

52. While addressing the issue of costs in the matter before us, we aim to
also provide some general guidelines.

53. Certainly respondents to these hearings should be encouraged to
retain counsel.

54. In this case, counsel assisted with the preparation of an Agreed
Statement of Facts, a feat that might not otherwise be accomplished
without the benefit of counsel. That alone saved considerable public
expenditure.

55. The participation of counsel also insulates complainants and other
witnesses from cross-examination by the very respondent about whom
they complained, thereby amplifying procedural fairness and the
overall dignity of the process.

56. Although judicial members of a Panel are screened for any personal or
professional connection to a respondent, the addition of counsel for a
respondent avoids the unseemliness of a judicial officer directly
pleading his case to his peers.

57. In instances where the alleged misconduct is referred to a public
hearing, and ultimately dismissed, there is a very compelling argument
for the recovery of all costs (in accordance with sub-sections 11.1 (17)
and 11.1 (18) of the Act) as the public’s confidence has not been
undermined in the least.

58. In cases where, pursuant to subsection 11.10 (g), a recommendation
to the Attorney General is made that a justice of the peace be removed
from office, we doubt whether costs should ever be recommended,
except in the most unusual of circumstances.

59. When a Panel recommends removal from office, it means that nothing
short of removal is ‘enough’ to restore the public’s confidence. That
very public would unlikely countenance the awarding of costs for such
extreme misconduct.

60. In other cases where there is a finding of misconduct, there is a
spectrum of cost recommendations that might arise, all subject to the
limitations in subsections 11.1 (17) and 11.1 (18) of the Act.



61. In cases where no misconduct is admitted, but where it is eventually
established by the Panel, then costs might still be warranted but on a
lower scale.

62. Some factors that might be weighed are these:
a) the severity of the misconduct;
b) the complexity of the hearing;

c) the conduct of the justice of the peace in the course of the
hearing, including whether the justice of the peace prolonged
or expedited the process;

d) the nature of the disposition(s);
e) whether public funds were lost as a result of the misconduct;

f)whether there had been previous findings of misconduct made
against the justice of the peace; and,

g) whether the conduct in question relates to a judicial function
or impacts judicial independence.

Application of the Principles to This Hearing

[8] At the outset, we note that we are not ruling on the competence of Justice of the
Peace Phillips’ counsel or whether he should be compensated. He performed admirably
and with great skill in a difficult case. He should be compensated, and this should be
done, as would normally be the case by his client. She has both a moral and legal
obligation to him.

[9] Our task is narrower: should we recommend to the Attorney General that
compensation be awarded to Justice of the Peace Phillips?

[10] All of the factors militate against such a recommendation. The misconduct was
severe, and we determined that the only way that public confidence in the
administration of justice could be restored was to recommend removal from office.
Justice of the Peace Phillips created this situation by her misconduct; she was
ultimately removed from office because of her misconduct. We have considered the
submission that due to the illness of one of our Panel members extraordinary
circumstances exist. Our review of the transcript reveals that the hearing was going to
be adjourned in any event. On the return date, either a further witness would be called
and then submissions as to whether judicial misconduct had occurred would proceed;
or, the witness would not be called and counsel would proceed directly to submissions.
Under either scenario, an adjournment would have been needed to permit counsel to
prepare arguments and case law prior to making their submissions on the evidence.



[11] We are of the firm view that the average reasonable Canadian fully apprised of
all the facts would be shocked if any compensation were awarded. The Panel’s decision
is that no recommendation will be made to the Attorney General for compensation.
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