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Introduction

[1]
As a result of a complaint made to the Justices of the Peace Review Council, a complaints committee of the Council directed that a formal hearing be held pursuant to Section 11.1 of the Justice of the Peace Act concerning the actions of Justice of the Peace Donna Phillips. The particulars of the Complaint are set out in the Notice of Hearing; (Appendix “A “to these Reasons).

[2]
The Hearing commenced on May 23, 2013 and continued the next day. The evidence was brief and straightforward. Presenting Counsel called one witness, Staff Sergeant William Berg of the London Police Service. His evidence, reduced to its essence, was that he had stopped a car driven by Justice of the Peace Phillip’s daughter, Maryanne Kechego for an alleged violation of the Highway Traffic Act. He said that over the course of approximately an hour, Kechego repeatedly mislead him about her true identity. He further testified that Justice of the Peace Phillips actively assisted Ms. Kechego in misleading him.

[3]
Justice of the Peace Phillips testified that she was unaware that her daughter was misleading Staff Sergeant Berg. Once she was told by the officer that he suspected her daughter was lying, she immediately assisted him and told her daughter to tell the truth.

[4]
Neither Presenting Counsel, nor Mr. Price, who acts for Justice of the Peace Phillips, called Ms. Kechego as a witness.

[5]
At the conclusion of the evidence, the Panel discussed with the Parties the principle that in an appropriate case a trier of fact may draw an adverse inference from the failure to call a witness. We advised that we would like this potential issue to be addressed in either oral or written submissions.

[6]
We also brought to the attention of Counsel the fact that due to the combined effect of Section 11.1 (4) of the Justice of the Peace Act and Section 12(1) of the Statutory Powers and Procedures Act, the Panel could summons witnesses.

[7]
After allowing time for Counsel to reflect and hearing brief submissions, the Panel retired to consider the next step(s).

[8]
Unfortunately due to a medical emergency suffered by one member of the Panel, we could not give Counsel our ruling on that day as to whether the Panel would direct the issuance of a summons. As Chair, I advised that we would give written reasons prior to the scheduled resumption of the Hearing on June 20, 2013.

Analysis

[9]
In Canada, in our courts we have adopted the adversarial process for the presentation of evidence. The parties to the litigation present their respective cases to the trier of fact, whether the trier be a jury, a judge sitting alone, a tribunal or as in this case a Panel. The parties present the case and the arbiter is neutral. The arbiters do not direct the case or engage in an independent investigation. This is in stark contrast to the inquisitorial system which is common in other parts of the world. In that process, in the criminal sphere the roles of investigator and trier are blended. In our system, we leave it to the litigants. As Justice of Appeal Brooke wrote in R. v. S.W.Z., [1980] O.J. No. 1130 at para. 6:



“6  I think the trial judge erred in making this comment and giving this instruction to the jury in this case. While permissible in some cases, comment on the failure to call a witness should only be used with great caution. This kind of comment from a trial judge can seriously affect what might otherwise be the jury's assessment of the credibility of those who do testify and perhaps, more importantly the integrity of the case. Such comment and instruction whether referable to the prosecution or the defence is really a comment on the conduct of the case and the instruction gives it some evidentiary significance. There are many reasons why counsel may choose not to call a witness, and our courts will rarely question the decision of counsel, for the system proceeds on the basis that counsel conducts the case. Often a witness is not called, and if the reason was known it would not justify an instruction that an adverse inference might be drawn from the witness not being called. Of importance under our system, counsel is not called upon, or indeed permitted, to explain his conduct of a case.”

[10]
While there is authority for the proposition that a court or tribunal may call witnesses, it is an extraordinary power and ought not to be resorted to unless it is imperative to insure the interests of justice, (see R. v. Finta, [1994] 1 S.C.R 70-1 at paras. 296-302, R. v. Rybak, [2008] O.J. No. 1715 (O.C.A.) at para. 176.).

[11]
Judicial Councils, however, do not follow the adversarial system common to most litigation in Canada. Their role is unique in that they must balance constitutionally protected rights, such as judicial independence and ensure compliance with judicial ethics. In Moreau–Bérubé v New Brunswick Judicial Council [2002]1S.C.R. 249, the Supreme Court of Canada wrote at para. 45:


On the one hand, the Judicial Council is in a sense a highly specialized tribunal required to deal with constitutionally protected rights -- such as judicial independence and security of tenure of judges and the right of persons who come before the courts to a fair trial by an impartial tribunal -- in the overall public interest.

[12] 
In Ruffo v Conseil de la Magistrature, [1995] 4 S.C. R. 267 the Court wrote;


« 72 As I noted earlier, the Comité's mandate is to ensure compliance with judicial ethics; its role in this respect is clearly one of public order. For this purpose, it must inquire into the facts to decide whether the Code of Ethics has been breached and recommend the measures that are best able to remedy the situation. Accordingly, as the statutory provisions quoted above illustrate, the debate that occurs before it does not resemble litigation in an adversarial proceeding; rather, it is intended to be the expression of purely investigative functions marked by an active search for the truth. (Emphasis added)

[13]
In Ontario, the Justices of the Peace Act divides the role of the Review Council, (which is a Judicial Council), into two discrete functions; investigations by a three-person complaints committee, which are governed by Section 11 of the Act, and Section11.1 which deals with hearings. 

[14]
Section 11(7) mandates that the complaints committee shall conduct such investigation as the committee considers appropriate. The committee has the power to summons witnesses, (Section 11(9)). As part of the process, the Justice of the Peace who is the subject of the complaint is given full disclosure of the investigation and is invited to comment. At the end of the investigation, the complaints committee may order a public hearing (Section11 (15)).

[15]
If a Hearing is ordered, no member of the investigating committee shall participate in the Hearing. (Section 11(4)).

[16]
Prior to the Hearing, the Justice of the Peace receives complete disclosure of the evidence in the possession of the Council. In this case, it is reasonable to assume that Ms. Kechego has not been interviewed as part of the complaint investigation. Mr. Price, who acts for Justice of the Peace Phillips, has indicated that he has not interviewed her and he has no idea what she would say. Presenting Council has similarly not interviewed the prospective witness.

[17]
While the Panel has the power to summons Ms. Kechego, we are of the view that we ought not to. If she was to give evidence or be summonsed, it should have been done at the investigative stage of the complaints process. With the provisions for fairness that are provided in the process, during that stage, Justice of the Peace Phillips would be fully informed of the evidence of the witness in the course of normal disclosure. We are not criticising the investigative complaints committee for not choosing to have Ms. Kechego interviewed. Our remarks are simply to focus on the different roles of the two bodies. Given Ms. Kechego’s proven dishonesty, we are concerned that great mischief could occur by calling her at this late stage. Depending on what she might say, new evidence could come forward in a manner inconsistent with the framework established by the legislated complaints process and in violation of the safeguards provided by law.

[18]
Neither Counsel have suggested that there are overarching concerns for the administration of justice which would cause us to take the extraordinary step of summonsing Maryanne Kechego on our own motion. Ms. Kechego will not be summonsed by the Panel. 
DATED at the City of Toronto in the Province of Ontario this 13th day of June, 2013.
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