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Introduction

[1]
As a result of a complaint made to the Justices of the Peace Review Council, the Council directed that a formal hearing be held pursuant to Section 11.1 of the Justices of the Peace Act concerning the actions of Justice of the Peace Donna Phillips. The particulars of the complaint are set out in the Notice of Hearing: (Appendix “A “to these Reasons). Evidence was heard on May 23 and 24, 2013. Submissions were made on June 20, 2013. Justice of the Peace Phillips, through her Counsel, agreed that if the particulars of the complaint are found to be true they would amount to judicial misconduct.
Background and Overview

[2]
On March 30, 2012, Justice of the Peace Phillips was a passenger in her own car which was being driven by her daughter, Maryanne Kechego. Staff Sergeant William Berg of the London Police Service (L.P.S.) was on traffic patrol. Due to an initiative of the L.P.S., he was on the lookout for drivers who were running red lights. He testified that Ms. Kechego drove through a red light at Wharncliffe Road and Baseline Road in the City of London. He followed the car stopping it in a Beer Store parking lot. The car was about 20 metres off the roadway.

[3]
There is no contest that over the course of approximately one hour that Maryanne Kechego misled Staff Sergeant Berg about her identity. What is disputed is that Staff Sergeant Berg says that Justice of the Peace Phillips actively assisted her daughter in the ruse.

[4]
Justice of the Peace Phillips denies hearing her daughter falsely identify herself. She says that she was asked by Staff Sergeant Berg if she knew the driver and she replied “yes”. No follow-up question was asked.
[5]
She testified that near the end of the hour, Staff Sergeant Berg approached her and said that the driver was lying to him, that he knew that Her Worship Phillips was a justice of the peace, that he didn’t want her to be involved but sought her assistance.

[6]
Justice of the Peace Phillips stated that she approached her daughter and told her: “The Police say you are lying. I don’t know what it is about, and I don’t want to get in trouble”. She testified that she urged her daughter to tell the truth. Her daughter, she says, began to cry and said there were outstanding warrants for her arrest.

[7]
Ms. Kechego was arrested by Staff Sergeant Berg and Justice of the Peace Phillips immediately left the scene.

[8]
The Parties agreed that:
1. On March 30, 2012, a vehicle was stopped in London, Ontario by Staff Sergeant William Berg.

2. The true identity of the driver of the vehicle was Mary Anne Kechego (also known as Mary Anne Phillips). Mary Anne Kechego is not known as Kelly Titchner with a birth date of August 6, 1963.

3. The owner of the vehicle that was stopped is Justice of the Peace Donna Phillips. On March 30, 2012, Justice of the Peace Donna Phillips was a passenger in the vehicle.

4. Mary Anne Kechego’s birth date is December 17, 1963.

5. Mary Anne Kechego is Justice of the Peace Donna Phillips’ daughter.

Analysis of the Applicable Legal Principals

Assessment of Evidence and the Burden of Proof
[9]
The standard of proof for establishing judicial misconduct is the balance of probabilities. In Re: Massiah (JPRC, 2012), the Hearing Panel accepted that the Supreme Court of Canada rejected suggestions that the civil standard of proof (i.e., a balance of probabilities) had degrees of variance, the Panel wrote at paragraph 172:


“[172]
The Supreme Court of Canada in F. H. v. McDougall, [2008] 3 S.C.R. 41 set out the standard of proof that is to be applied. At paragraphs 45 and 46, the Court wrote that:


[45]  To suggest that depending upon the seriousness, the evidence in the civil case must be scrutinized with greater care implies that in less serious cases the evidence need not be scrutinized with such care. I think it is inappropriate to say that there are legally recognized different levels of scrutiny of the evidence depending upon the seriousness of the case. There is only one legal rule and that is that in all cases, evidence must be scrutinized with care by the trial judge. (Emphasis added by the Panel.)

[46]  Similarly, evidence must always be sufficiently clear, convincing and cogent to satisfy the balance of probabilities test. But again, there is no objective standard to measure sufficiency. In serious cases, like the present, judges may be faced with evidence of events that are alleged to have occurred many years before, where there is little other evidence than that of the plaintiff and defendant. As difficult as the task may be, the judge must make a decision. If a responsible judge finds for the plaintiff, it must be accepted that the evidence was sufficiently clear, convincing and cogent to that judge that the plaintiff satisfied the balance of probabilities test. (Emphasis added)
[10]
The Panel continued at paragraph 173:


[173]  The McDougall case put to rest the approach that had infiltrated decisions, including professional misconduct cases, regarding the standard of proof to be applied. Lord Denning had set out a “shifting standard” test in Bater v. Bater, [1950] 2 All E.R. 458 (C.A.) wherein the civil standard of proof (i.e. a balance of probabilities) had degrees of variance that were “commensurate with the occasion”. In other words, the more serious the allegation, the closer the standard would move from the traditional civil standard of proof on the balance of probabilities to a point closer to the criminal standard of proof beyond a reasonable doubt.
[11]
This Panel sees the statement “Similarly, evidence must always be sufficiently clear, convincing and cogent to satisfy the balance of probabilities test” as not modifying the burden of proof ,but rather , an underscoring of the need to give clear and cogent reasons. (See R. v. Sheppard, [2002] 1 S.C.R. 869 at para. 55.)

The Test for Judicial Misconduct

[12]
Justices of the peace are judicial officers. All are members of the Ontario Court of Justice and perform significant judicial duties which impact on the people of Ontario. They preside in Provincial Offences Court judging cases involving alleged violations of Provincial Statutes such as: the Highway Traffic Act, the Liquor License Act, and the Environmental Protection Act. Justices of the peace conduct judicial interim release hearings and preside over criminal court assignment courts.

[13]
The Justices of the Peace Review Council approved the Principles of Judicial Office of Justices of the Peace of the Ontario Court of Justice (the “Principles”) on December 7, 2007. The preamble to the Principles states that:

“The justices of the peace of the Ontario Court of Justice recognize their duty to establish, maintain, encourage and uphold high standards of personal conduct and professionalism so as to preserve the independence and integrity of their judicial office and to preserve the faith and trust that society places in the men and women who have agreed to accept the responsibilities of judicial office.”


Section 1.2 of the Principles states that “Justices of the peace have a duty to follow the law.”


Section 3.1 of the Principles provides that “Justices of the peace should maintain their personal conduct at a level which will ensure the public’s trust and confidence.”

[14]
In the Report of a Judicial Inquiry Re: His Worship Benjamin Sinai, released March 7, 2008, the Commissioner made the following comments regarding the important role that justices of the peace occupy in relation to the public perception of the judicial system:


“It is clear that justices of the peace are very important judicial officers. Although they are not required to have formal legal training before their appointment, their decisions regarding bail, the issuance of search warrants and Provincial Offence matters seriously impact the liberty and privacy of those who appear before them. Indeed, for the vast majority of society who have contact with the court system, their first and only contact would be to appear before a justice of the peace.”

[15]
As Justice Hogan stated in the Commission of Inquiry into the conduct of His Worship Justice of the Peace Leonard Blackburn: “It is the justices of the peace who preside in court on matters such as parking tags, speeding tickets, by-law infractions, and Provincial Offences. These are the day-to-day type of “judicial” issues that confront most people. It is therefore quite probable that a great number of the public will form judgments of our justice system based on their experiences with a justice of the peace.”

Report of a Judicial Inquiry Re: His Worship Benjamin Sinai (2008)
[16]
All judicial officers are held to a high standard of conduct, of necessity this involves doing or refraining from doing things that a regular citizen not only is permitted to do, but encouraged to do. Examples of forbidden conduct are: engaging in partisan political activity, which is the democratic birth right of all Canadians except judicial officers, or actively engaging in fund raising activities. These are small prices to pay for the maintenance of our collective judicial integrity and independence. These principles are well-known to all judicial officers and form part of our compact with the public we serve. All judicial officers are expected to conduct themselves with honor and integrity.
[17]
As a general rule, judicial misconduct may capture both judicial and extra-judicial conduct. In Re: Baldwin, the court considered the issue as follows:


In Moreau-Bérubé v. New Brunswick (Judicial Council), the Supreme Court discussed the tension between judicial accountability and judicial independence. Judges must be accountable for their judicial and extra-judicial conduct so that the public has [sic] confidence in their capacity to perform the duties of office impartially, independently and with integrity. …

* * *


Paraphrasing the test set out by the Supreme Court in Therrien and Moreau- Bérubé, the question under s. 51.6 (11) is whether the impugned conduct is so seriously contrary to the impartiality, integrity and independence of the judiciary that it has undermined the public’s confidence in the ability of the judge to perform the duties of office or in the administration of justice generally and that it is necessary for the Judicial Council to make one of the dispositions referred to in the section in order to restore that confidence.


Re: Baldwin (2002), O.J.C. at p. 6

Application of the Principles to This Hearing
[18]
After assessing the credibility of Justice of the Peace Phillips and Staff Sergeant Berg, we have come to the regrettable conclusion that we do not believe the evidence of Justice of the Peace Phillips. Regrettably because this leads us inexorably to a finding of judicial misconduct. Such a finding is always regrettable because judicial misconduct by one judicial officer is seen by the public as a failure of the judicial system in general, and may be perceived or interpreted as a deficiency in the selection and training of judicial officers. It constitutes a failure on the part of one individual jurist to conduct themselves in accordance with the Principles of Judicial Office of Justices of the Peace of the Ontario Court of Justice, and it ultimately erodes public confidence in the broader administration of justice.

[19]
Much of Justice of the Peace Phillips’ evidence makes no common or logical sense. She is an extremely experienced justice of the peace having served for two decades. She has presided over hundreds of Highway Traffic Act cases. She is so familiar with the traffic stop procedure that she begins to amass the documents that she knows the police will ask for even before Staff Sergeant Berg approaches her vehicle. The central issue as she well knows is the identity of the driver. This is the foundation of any Highway Traffic Act case.
[20]
She insists that she was preoccupied and did not hear her daughter falsely identify herself as Kelly Titchner. Yet she agrees that she was only one foot away from her daughter as they sat in the front seat of the car. She agreed that the request for her daughter to identify herself came after she (Her Worship Phillips) produced an expired insurance card. She says that she couldn’t hear most of the conversation, yet her explanation for why her daughter failed to stop, including that it was a yellow, not red, light mirrors what Staff Sergeant Berg says Kechego told him.
[21]
She insisted that when she, her daughter, and Staff Sergeant Berg left the scene to go to the U Storage Self Storage Unit to get her daughter’s licence, her only question was where are we going. She says her daughter said that’s where her license was. Section 30 of the Highway Traffic Act mandates that all drivers have their license in their possession, and produce it for inspection. Justice of the Peace Phillips knew that her daughter had been driving around London because she had been with her. She knew that she had moved into an address on Wharncliffe Road months before yet no questions about why the license was in the storage unit. Surely elementary compassion, let alone parental concern, would dictate telling your child “not a good idea, you have to have your driver’s license with you or you will get a ticket.”
[22]
She realized that this was no ordinary Highway Traffic Act investigation. It was taking far too long yet she didn’t ask the simple question: is there something wrong, can I help? Her explanation that she had been taught to never ask questions, to only answer yes or no rings hollow. She didn’t have to identify herself as a justice of the peace, just ask the question.

 [23]
Her suggestion that the only questions Staff Sergeant Berg asked her do you know her, (he says the question was how well do you know her), and do you know if she has a driver’s license only make sense in one context. That context is that Staff Sergeant Berg is under the belief that the driver is Kelly Titchner.  It would be absurd to suggest that an experienced police officer attempting to establish the identity of the driver would leave the questioning in that form.  He was the person who needed to know the driver’s identity. How would this be advanced by satisfying himself that the passenger knew who the driver was?
[24]
The most telling blows to Justice of the Peace Phillips’ credibility occurred in cross-examination. She agreed that she knew on the drive out to the “U” Storage that Staff Sergeant Berg was not satisfied with her daughter’s identification. The question is how? Her position in her evidence-in-chief was that although she was aware that there was a problem she wasn’t aware of what it was. Indeed her evidence is that her daughter told her they were going to get her driver’s licence. How does this translate into her certainty, contrary to her earlier testimony, that the problem is identity? She testified that at the storage unit Staff Sergeant Berg asked for her help, and told her the driver was lying. Yet she fails to ask the logical question: about what?
[25]
In cross-examination to the following questions, she gave the following answers: 

Q.
Notwithstanding you know he’s conducting an investigation into her identity? Right? Because you are not going to help him out, on your version of events?

A.
If he would have asked me, I would have told him.

Q.
But if he doesn’t ask, you’re not going to say?

A. 
No. I’m just sitting there. Like I said, I just sat there and let him deal with her.

Q.
When you go and speak to your daughter, what do you tell her?

A.
I told her, “The officer told me he believes that you’re lying, if you are lying Maryanne, you’d better tell him the truth.”

Q.
Well you knew at this point she’s lying, right?

A.
He told me she was lying.

Q.
And you knew she was lying about her identity?
A.
Yes.

[26]
Later in her cross-examination, she confirms that she knew her daughter was lying about her identity when she approached her at Staff Sergeant Berg’s request. The context is clearly that she knew when she went to tell her daughter to tell the truth, that Maryanne Kechego was lying about her identity. Fearful about her own involvement, she told her daughter that she did not want to get into trouble, and that she needed her daughter to tell her true identity. The only way that Justice of the Peace Phillips could have known that the issue was that her daughter was lying about her identity is if she heard her do it.

[27]
We found Staff Sergeant Berg’s evidence to be clear, concise and compelling. His evidence was both logical and consistent. As an example, the reason for not making up his notes was that he had to pick up his children and had partially changed his shift for this reason. He was thorough in his investigation, returning to check the spelling of the name Titchner, and confirming the date of birth that he had been given. He performed a series of checks and seemed genuinely concerned that the person who had identified herself as Titchner had been the victim of a bureaucratic error. All of this information concerning the checks is readily verifiable.

[28]
Clearly he accepted that Justice of the Peace Phillips was a justice of the peace and that she was vouching for the driver. He was perfectly prepared to arrest and charge the driver with public mischief or obstructing a police officer because he was satisfied that he was being misled. It is only after he speaks to Justice of the Peace Phillips that he embarks on the fruitless trip to the storage unit. He was already pressed for time. He had to pick up his children and would not have taken this extra step but for Justice of the Peace Phillips’ intervention. A less thoughtful and diligent officer might have simply arrested Titchner/Kechego and given her the Highway Traffic tickets. Staff Sergeant Berg seemed to be prepared to give her every benefit of the doubt.
[29]
He was at pains to be fair, explaining that because his communication with Her Worship had been non-verbal, he asked her to give him verbal replies.
[30]
He explained what arguably are deficiencies in his notes, by indicating, in our view accurately, his focus was on Kechego’s behaviour. The participation of Justice of the Peace Phillips was a secondary concern at the time of her daughter’s arrest.

Summary and Conclusion

[31]
We find that Justice of the Peace Phillips actively assisted her daughter Maryanne Kechego in misleading Staff Sergeant Berg as to her true identity. We find that she:
(1) claimed that she did not know the driver well;

(2) that she claimed the driver was her niece,

(3) confirmed that the driver was Titchner, which she knew to be false.
[32]
To her credit, Justice of the Peace Phillips ultimately prevailed on her daughter to tell the truth. Unfortunately by that time the judicial misconduct had occurred.

DATED at the City of Toronto in the Province of Ontario this 30th day of July, 2013.

HEARING PANEL:

The Honourable Justice Paul M. Taylor, Chair

Regional Senior Justice of the Peace Kathleen Bryant

Ms. Cherie Daniel, Community Member
APPENDIX “A”

COPY OF EXHIBIT ONE IN THE HEARING

– NOTICE OF HEARING



Copy of Exhibit One

JUSTICES OF THE PEACE REVIEW COUNCIL
IN THE MATTER OF a complaint respecting

Justice of the Peace Donna Phillips

Justice of the Peace in the 

West Region

notice of HEARING
The Justices of the Peace Review Council (the “Review Council”), pursuant to subsection 11(15)(c) of the Justices of the Peace Act, R.S.O. 1990, c. J.4, as amended (the “Act”), has ordered that the following matter of a complaint regarding the conduct or actions of Justice of the Peace Donna Phillips be referred to a Hearing Panel of the Review Council, for a formal hearing under section 11.1 of the Act.

It is alleged that you have conducted yourself in a manner that is incompatible with the due execution of your office and that by reason thereof you have become incapacitated or disabled from the due execution of your office. The particulars of the complaint regarding your conduct are set out in Appendix “A” to this Notice of Hearing.

The Hearing Panel of the Review Council will convene at the Justices of the Peace Review Council Boardroom, Suite 2310, 1 Queen Street East, in the City of Toronto, on Friday, the 15th day of February, 2013, at 9:00 a.m. in the forenoon or as soon thereafter as the Hearing Panel of the Review Council can be convened to set a date for the hearing into the complaint.

A justice of the peace whose conduct is the subject of a formal hearing before the Review Council may be represented by counsel and shall be given the opportunity to be heard and to produce evidence.

The Review Council may, pursuant to subsection 11.1(10) of the Justices of the Peace Act, dismiss the complaint after completing the hearing, with or without a finding that it is unfounded or, if it upholds the complaint, it may:

(a) warn the justice of the peace;

(b) reprimand the justice of the peace; 

(c) order the justice of the peace to apologize to the complainants or to any other person;

(d) order that the justice of the peace take specified measures, such as receiving education or treatment, as a condition of continuing to sit as a justice of the peace;

(e) suspend the justice of the peace with pay, for any period;

(f) suspend the justice of the peace without pay, but with benefits, for a period up to 30 days; or

(g) recommend to the Attorney General that the justice of the peace be removed from office in accordance with section 11.2 of the Justices of the Peace Act.

You, your counsel or your representative may contact the office of Ms. Marie Henein, Henein and Associates, the solicitor retained on behalf of the Review Council to act as Presenting Counsel in this matter.

If you fail to attend before the Review Council in person or by representative, the Review Council may proceed with the hearing in your absence and you will not be entitled to any further notice of the proceeding.

January 17, 2013
____Original signed_________________

Marilyn E. King


Registrar


Justices of the Peace Review Council

To:
Justice of the Peace Donna Phillips

c.
Mr. Timothy Price, Counsel for Her Worship
appendix "a"
PARTICULARS OF THE COMPLAINT

The particulars of the complaint regarding the conduct of Her Worship Phillips are set out below:

1.
On March 30, 2012, you were in your vehicle as a passenger.  Your daughter, Mary Anne Kechego was driving the vehicle and was stopped by the police for a traffic infraction. In the course of that investigation, you misled the police officer as to the identity of Ms. Kechego and your relationship with her, and were a complicit witness to Ms. Kechego misleading the officer;

2.
Upon stopping the vehicle, the investigating police officer, Staff Sergeant Berg, attempted to obtain the identification (name and birth date) of the driver as well as the driver’s licence. During the course of this investigation, Ms. Kechego falsely identified herself as Kelly Titchner and provided a date of birth. You were present during Mr. Kechego’s initial conversation with the police officer which occurred when Ms. Kechego was seated in the car and your were in the passenger seat;

3.
Staff Sergeant Berg ran the name and date of birth provided by Ms. Kechego through his computer. He was unable to locate the licence information that had been provided verbally by Ms. Kechego. He approached the vehicle again and asked Ms. Kechego for her name and birth date. She once again lied to the police officer and provided the same false identifying information. You were present in the passenger seat when this conversation occurred with your daughter;

4.
The officer asked Ms. Kechego to step out of the car. He cautioned her about misleading him and advised that she could be charged with a criminal offence. Ms. Kechego once again maintained the false identification was her true identity and informed the officer that you were a justice of the peace and her aunt and could confirm her identity;

5.
Staff Sergeant Berg then spoke to you and asked you to verify the identity of the driver. You falsely confirmed that Ms. Kechego was Kelly Tichner and further falsely confirmed that she was your niece;

6.
Staff Sergeant Berg was not satisfied with the identification information. Ms. Kechego claimed that she could not produce her driver’s licence because she had left it in a storage unit. The police officer told Ms. Kechego that he would follow her to the storage unit to retrieve the driver’s licence. Further, he told Ms. Kechego in your presence that he would take her word that she was licenced, especially since this was supported by you;

7.
You and Ms. Kechego drove to the storage facility together. At no time did you seek to correct the misinformation that you had provided to Staff Sergeant Berg regarding the identity of the driver and her relationship to you. Further, at no time did you correct the misinformation that you had witnessed your daughter provide to Staff Sergeant Berg;

8.
At the storage facility, the owner confirmed that the driver did not have a rented storage unit nor did her friend. The officer once again spoke to you while you were sitting in the car and advised that he was certain that the driver was lying to him. He reminded you that you were a justice of the peace and needed to answer truthfully to him. He then asked you how well you knew the driver and you said not well;

9.
Staff Sergeant Berg asked you to tell the driver that she needed to truthfully identify herself. You asked the officer to have an opportunity to speak to the driver and did so. After you spoke to Ms. Kechego, she admitted her true identity;

10.
Ms. Kechego was in fact a suspended driver at the time of this incident and there were warrants outstanding for her arrest;

11.
You did act inappropriately in misleading a police officer conducting an investigation as to the identity of your daughter, Ms. Kechego and/or your relationship to her, and were a complicit witness to Ms. Kechego misleading the officer; and, 

12.
The act or acts as set out in paragraphs 1 to 11, inclusive constitute judicial misconduct that warrant a disposition under section 11.1(10) of the Justices of the Peace Act.
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