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PART I - OVERVIEW

I. The Attorney General of British Columbia (“AGBC”) asks for leave to supplement the
record in this reference with the following categories of information and materials:

(a) Evidence of information possessed by the Government of British Columbia on the
potential and actual impacts on British Columbia if other provinces fail to
sufficiently price the emission of greenhouse gases; and

(b) Scholarly articles in relation to the economics of federalism, public goods,
externalities and the regulation and pricing of emissions.

2. The ordinary rules of evidence in a trial proceeding do not apply to social fact evidence in
a constitutional reference. Evidence is admissible if it is relevant, not inherently unreliable and
not contrary to public policy: it can sometimes be submitted in “Brandeis Brief” form.

3. Whether federal legislation — such as the Greenhouse Gas Pollution Pricing Act -- meets
the “provincial inability” test under Parliament’s general power to enact laws for the “peace,
order and good government” depends primarily on answering the question of whether inaction in
one or more provinces harms other provinces or countries. British Columbia’s affidavit evidence
contains information in its government’s possession that demonstrates the answer for British
Columbia is “yes.”

4. The economics articles assist by providing conceptual resources for deciding when a
“matter” beyond provincial competence has been defined in a way that has sufficient singleness,
indivisibility and distinctness so as not to alter the basic federal balance. The articles show how

economics distinguishes between price mechanisms and more intrusive command-and-control



regulation and between pollutants that have primarily intra-jurisdictional effects and those — like
greenhouse gases — that are inherently global.

PART II - FACTS
5. The AGBC adopts the facts as described in the Factum of the Attorney General of
Ontario on this motion.
6. By Order of The Honourable Mr. Justice MacPherson dated August 30, 2018, the
Attorney General of British Columbia was given the right to intervene in this reference if it
served and filed a Notice of Intervention. The AGBC now seeks leave of this Court to file

evidence in the reference in the form of the exhibits to two affidavits:

(a) The Affidavit of Tim Lesiuk, who is the Executive Director of the Clean Growth
Strategy in the Climate Action Secretariat of British Columbia’s Ministry of

Environment and Climate Change Strategy; and

(b) The Affidavit of June Parker which appends peer-reviewed publications that are

relevant to this reference.

PART III- LAW AND ARGUMENT

ISSUE ON THIS MOTION
7. The issue before the Court is whether the AGBC should be allowed to file a record in this

reference. The AGBC submits that it should be granted leave for the following reasons:

(a) The evidence is relevant.
(b) The evidence is not inherently unreliable.

(©) The unsworn evidence meets the test for “Brandeis brief” materials.



THE TEST FOR EVIDENCE ON A CONSTITUTIONAL REFERENCE
8. Constitutional challenges must not be determined in a factual vacuum or based on the

unsupported hypotheses of counsel. A proper factual foundation is of fundamental importance.

Reference:  MacKay v. Manitoba, [1989] 2 SCR 357 at pp. 361, Brief of Authorities of
the AGBC (“AGBC BOA™), Tab 1; Danson v. Ontario (Attorney
General), [1990] 2 SCR 1086 at pp.1099, AGBC BOA, Tab 2; British
Columbia (Attorney General) v. Christie, 2007 SCC 21, at para. 28,
AGBC BOA, Tab 3.

0. The test for evidence on a constitutional reference was set out by Justice Dickson in the
1981 Residential Tenancies Act, which involved the question of the compatibility of that

legislation with s. 96 of the Constitution Act, 1867.

A constitutional reference is not a barren exercise in statutory interpretation. What is
involved is an attempt to determine and give effect to the broad objectives and purpose of
the Constitution, viewed as a “living tree”, in the expressive words of Lord Sankey in
Edwards and Others v. Attorney-General for Canada and Others. Material relevant to the
issues before the court, and not inherently unreliable or offending against public policy
should be admissible, subject to the proviso that such extrinsic materials are not available
for the purpose of aiding in statutory construction

Reference:  Reference re: Residential Tenancies Act (Ontario), [1981] 1 SCR 714 at p.
723, AGBC BOA, Tab 4 (Emphasis added).

10.  Evidence can either be sworn (by affidavit or viva voce) or in the form of a Brandeis brief
(unsworn). The latter must be received through judicial notice. Judicial notice is interpreted
flexibly in relation to social or legislative facts so long as they are not dispositive of the matter in
issue. In that case, the question is whether the information contained in the Brandeis brief would

be accepted by reasonable, informed people “for the particular purpose for which it is used.”


http://canlii.ca/t/1ft3c
http://canlii.ca/t/1fst8
http://canlii.ca/t/1fst8
http://canlii.ca/t/1rkdb#par28
http://canlii.ca/t/1rkdb#par28
http://canlii.ca/t/1mjl9

Reference: R. v. Spence, 2005 SCC 71 at para. 65, AGBC BOA Tab 5. See also
discussion in Reference re: Section 293 of the Criminal Code of Canada,
2011 BCSC 1588 at paras. 106-127, AGBC BOA, Tab 6.

THE TEST FOR THE NATIONAL DIMENSIONS BRANCH OF “POGG”

11. The Attorney General of Ontario is correct that “efficacy”, as such, is not the issue when
deciding which level of government has legislative jurisdiction under the Constitution Act, 1867.
Legislative authority is exhaustive: for any measure — effective or ineffective — Parliament or a
provincial legislature must be competent to enact it.

12. However, it is simply wrong to say the effects of legislative action or inaction are
irrelevant to the division-of-powers analysis. On the contrary, when it comes to the national
concern or national dimensions branch of Parliament’s authority over peace, order and good
government, evidence of the effects of inaction in one province on the interests of other
provinces or countries is determinative.

13. It is common ground among the Attorneys General that the definitive statement of the test
for a “matter” that is within the national dimensions branch is found in the majority judgment of
Justice Le Dain, upholding federal legislative authority over marine pollution in the Crown

Zellerbach decision:

In determining whether a matter has attained the required degree of singleness,
distinctiveness and indivisibility that clearly distinguishes it from matters of provincial
concern it is relevant to consider what would be the effect on extra-provincial interests of
a provincial failure to deal effectively with the control or regulation of the
intra-provincial aspects of the matter.

Reference: R. v. Crown Zellerbach Canada Ltd.,[1988] 1 SCR 401 at para. 33,
AGBC BOA, Tab 7.

14. The question of the “effect on extra-provincial interests” of provincial failure is clearly a

question of social fact. In Schneider, Justice Dickson for the Court rejected the argument that


http://canlii.ca/t/1m3f3#par65
http://canlii.ca/t/fnzqf#par106
http://canlii.ca/t/fnzqf#par106
http://canlii.ca/t/1fthr#par33

opioid treatment is a matter to which the “national dimensions” branch applies on the grounds of
a lack of material before the Court that failure of one province to provide addiction treatment (as
opposed to curtail trafficking) would “endanger the interests of another province.” The Court’s

conclusion was based on the evidence before it.

Reference: Schneider v. The Queen, [1982] 2 SCR 112 at p. 131, Dickson J, AGBC
BOA, Tab 8.

15. In Hydro-Québec, Chief Justice Lamer and Justice lacobucci, dissenting but not on this
point, held that a crucial criterion of the national dimensions branch is “whether the failure of
one province to enact effective regulation would have adverse effects on interests exterior to the
province”, holding that this would be true of the regulation of diffuse, persistent and seriously
toxic chemicals, such as PCBs, but not of all the substances regulated by the federal statute in

1ssue in that case.

Reference: R. v. Hydro-Ouébec, [1997] 3 SCR 213 [Hydro-Québec] at para. 76,
AGBC BOA, Tab 9. Lamer CJ and Iacobucci J (dissenting). The majority
upheld the impugned legislation under the criminal law power and found it
unnecessary to address the national dimension branch: Hydro Québec at

para. 110.

THE AGBC’S RECORD IS NECESSARY FOR IT TO PROPERLY ADVANCE BRITISH COLUMBIA’S
POSITION IN THE REFERENCE

16. British Columbia’s argument will be as follows:

(a) The “matter” or “pith and substance” of the Act is to set a minimum standard of
adequacy for greenhouse gas pricing across Canada. This is a narrower statement

of the “matter” than that proposed by the Attorney General of Canada.


http://canlii.ca/t/1lpcg
http://canlii.ca/t/1fqzr#par76
http://canlii.ca/t/1fqzr#par110
http://canlii.ca/t/1fqzr#par110

(b) It is obviously outside the competence of any individual province to set standards
of adequacy for Canada as a whole. Failure to set such a standard has significant
negative implications for provinces that have set their own standards for
greenhouse gas pricing, such as British Columbia. This “matter” is therefore

beyond provincial competence.

(©) Setting minimum standards of adequacy for greenhouse gas pricing does not alter
the fundamental distribution of legislative power under the Constitution. It should
be distinguished both from pricing local pollutants (those whose predominant
effects are in the same province as emission) and from command-and-control

regulation of all activities that may cause emissions.

MR. LESIUK’S EVIDENCE IS RELEVANT TO THIS REFERENCE AND WILL ASSIST THE COURT IN
UNDERSTANDING THE IMPACT OF PROVINCIAL INACTION ON BRITISH COLUMBIA

17.  Mr. Lesiuk is Executive Director for Clean Growth Strategy of British Columbia’s
Climate Action Secretariat within British Columbia’s Ministry of Environment and Climate
Change Strategy. This is the body responsible for co-ordinating information within the BC
Government in relation to climate change policy. He is therefore in a position to give evidence
on the information available to the Government of British Columbia about the effects on its
economic, social and environmental interests due to the failure of other provinces to price (or at
least adequately price) greenhouse gas emissions.

18. Mr. Lesiuk’s affidavit contains information available to the Government of British
Columbia — found in governmental and intergovernmental reports and in peer-reviewed literature
-- about specific, concrete harms that have been and will be faced by British Columbia as a result

of the failure of other provinces to sufficiently price greenhouse gases:



(a) How climate change has led to longer and drier fire seasons and the impact on
British Columbia;

(b) How climate change has led to melting of permafrost and will lead to further
melting of permafrost, along with the impact on Northern British Columbia,
especially remote communities and Indigenous Peoples;

(©) How ocean acidification has affected, and will affect bony fish and shell fish on
the Pacific coast, and the impact on British Columbia;

(d) The impact of less snow and more rain on hydroelectric generation in British
Columbia;

(e) The impact of sea level rise on British Columbia;

63) The impact on competitiveness of British Columbia’s industries of lower or non-
existent greenhouse gas pricing in other provinces; and

(2) The impact on British Columbia of possible trade actions by Canada’s trading

partners if Canada does not meet its international greenhouse gas commitments.

19.  This evidence is not about the policy merits of greenhouse gas pricing. Rather, it is about
the specific impacts on British Columbia’s people, resources, property and businesses (i.e., its
property and civil rights) of failures to adequately price greenhouse gases in other provinces.
This is the heart of the issue in this case.

20.  The purpose of this evidence is not necessarily to establish as a fact that any of these
particular concerns will come to pass. Rather, it is to establish that these are reasonable concerns
of the Government of British Columbia and that addressing them is beyond its own sovereign
authority as a province. Mr. Lesiuk is not — and does not purport to be — an expert in the vast
array of scientific and technical disciplines relevant to these concerns. Rather, he is a public
servant tasked with coordinating information within the Government of British Columbia
relevant to climate policy. As such, he can give direct evidence on the nature of those concerns

and that information.



21. The AGBC therefore submits that Mr. Lesiuk’s evidence is relevant, not inherently
unreliable for the purposes for which it is submitted and it would not be contrary to public policy
to admit it.

SCHOLARLY ARTICLES APPENDED TO JUNE PARKER’S AFFIDAVIT

22.  June Parker is a legal assistant working with the B.C. Ministry of Attorney General. Her
unsworn affidavit appends published papers on the economics of externalities, public goods and
federalism. The AGBC proposes to submit those articles, unsworn, as part of a “Brandeis Brief.”
23. The Attorney General of Ontario argues forcefully that given the vast array of physical
activities that emit greenhouse gases or could act as sinks for them, if the Act is found to be
constitutional, it would fundamentally alter the federal-provincial balance. The AGBC has a
unique perspective on this argument, as a province that submits its own ability to protect the
property and civil rights of its residents is undermined if other provinces do not meet minimum
standards of adequacy in pricing greenhouse gas emissions.

24.  While economics literature is not dispositive of the constitutional issues in this case, it
can be helpful background in assessing the Attorney General of Ontario’s argument that holding
the Act constitutional will upset the federal balance.

25.  Key concepts set out in the economic literature include cross-border externalities
(phenomena such as the emission of greenhouse gases that have local benefits but dispersed
costs) and the scope of public goods (local, cross-boundary and global). The articles also discuss
the difference between command-and-control regulation, and setting either a price or total
quantity and allowing voluntary transactions to determine how a pollutant will be reduced.

26. The Attorney General of British Columbia will argue that these concepts can assist the
courts in delimiting matters that are of national dimensions in a way that respects the

fundamental principles of federalism, including the principles of (i) equality of the provinces,



(1) jurisdictional balance — that both levels of government are equal, coordinate sovereigns; and
(1i1) subsidiarity — that matters should be left to the most decentralized level effectively able to
deal with them. By assisting in carefully delineating the scope of the “matter” of the Act, these
economic concepts will provide useful background for the Court.

THE SASKATCHEWAN COURT OF APPEAL HAS GRANTED THIS RELIEF TO THE AGBC

217. The Saskatchewan Court of Appeal granted the Attorney General of British Columbia’s
application to file the same evidentiary material that is the subject of this motion in the
proceeding before it. There does not appear to be any principled basis for this Court reach a
different conclusion. The Saskatchewan decision provides persuasive authority for this Court to

do likewise.

28.  Moreover, refusing AGBC’s application to tender evidence on this reference could give
rise to a risk of inconsistent factual findings based on different evidence.

THE REFERENCE PANEL CAN STILL WEIGH THE EVIDENCE OR RECONSIDER ADMISSIBILITY

29. At this stage, the AGBC simply asks that this Court grant leave to file the material,
recognizing that the panel hearing the merits will have broad discretion as to the admissibility
and weight to be accorded to its evidence based on all the arguments. There is therefore no
prejudice to the Attorney General of Ontario in granting the motion, while there would be
considerable prejudice in denying it if the evidence would have been considered relevant based

on the view of the constitution taken by the division on the merits. .
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PART IV - ORDER REQUESTED

30. The Attorney General of British Columbia therefore respectfully asks this Court for an

order granting him leave to file a record as filed in draft form for this motion.

31. The Attorney General of British Columbia estimates that it will require 30 minutes of oral
argument on this motion.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 10" DAY OF JANUARY, 2019

%% Justin Nasseri per Gareth Morley

J. GARETH MORLEY, COUNSEL FOR THE ATTORNEY
GENERAL OF BRITISH COLUMBIA
ATTORNEY GENERAL OF BRITISH COLUMBIA)
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