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CITATION: 2505243 Ontario Limited (ByPeterandPaul.com) v. Princes Gates
Hotel Limited Partnership, 2022 ONCA 700

DATE: 20221013

DOCKET: M53713 (C69754)

Trotter J.A. (Motion Judge)
BETWEEN
2505243 Ontario Limited o/a ByPeterandPaul.com

Plaintiff
(Respondent)

and

Princes Gates GP Inc. in its capacity as General Partner of Princes Gates Hotel
Limited Partnership

Defendant
(Appellant)

Peter Carey, Paul Martin and Amanda Pilieci, for the appellant
Lauren Rennie, for the respondent

Jackie Esmonde, Ryan White and Cole Eisen, for the proposed intervener,
Former Hotel X Hospitality Workers

Heard: September 28, 2022 by video conference
REASONS FOR DECISION
Introduction

[1] This is a motion brought by 94 employees of the respondent,

2505243 Ontario Limited (“250”), to intervene as an added party on this appeal

2022 ONCA 700 (CanLlI)
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under r. 13.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194. The motion

is opposed by the appellant, Princes Gates GP Inc. (“PGH”); 250 takes no position.
[2] The motion is dismissed for the following reasons.
Background

[8] PGH operated Hotel X, a luxury hotel in Toronto. 250 provided food and
beverage services at various locations throughout the hotel. The applicants are 94
food and hospitality workers who lost their jobs in the fallout of a dispute between

250 and PGH.

[4] Hotel X closed to the public on March 23, 2020 when Ontario declared a
COVID-19 state of emergency. This led to the underlying dispute between 250 and

PGH. 250 sued PGH for breach of contract.

[5] After an eight-day trial, 250 was successful. In detailed reasons, the trial
judge awarded over $7 million in damages to 250, less $735,879 owing to PGH:
see 2505243 Ontario Limited o/a ByPeterandPaul.com v. Princes Gate GP Inc. et
al., 2021 ONSC 4649. The trial judge set aside an additional $2.063 million for the
potential claims made by 250’s ex-employees. This aspect of the damages award

Is addressed in paras. 449 to 451 of her decision:

Employee Termination Damages

449 While 250 claims these damages under a separate
heading, they form part of the overall compensatory
damages claimed. 250 claims employee termination

2022 ONCA 700 (CanLlI)
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damages of between $1.799M and $2.063M based on
four different scenarios plus four decisions already
rendered under the Employment Standards Act.

450 It is this Court's view that the termination damages
were a reasonably foreseeable consequence of the
termination of the Agreement without notice when 250
had several hundred employees working at the Hotel. |
do not accept the Hotel's argument that these damages
cannot be awarded because they are conditional and
therefore the court has no jurisdiction to award them.
250's former employees should not suffer from the
foreseeable consequence of the Hotel's conduct. A fair
process for dealing with these damages must be
determined.

451 The difficulty with such a process is not knowing
exactly how much will actually be claimed. Therefore,
$2.063M (the highest of the four scenarios calculated by
the Plaintiffs) will be paid by the Hotel to the Trustee
within 30 days of the date of this judgment. The Trustee
will run a form of claims process over a six-month period
and pay out the claims as they are received upon
confirmation by the Trustee of the validity of the claim.
Any amounts left after the claims process period will be
returned to the Hotel. If the claims exceed the amounts
paid to the Trustee, 250 will not be permitted to claim
more from the Hotel. [Emphasis added.]

[6] Because 250 is insolvent, the trial judge ordered that these funds were to be
held in trust; she declared that they do not form part of 250’s estate and are not

available to other creditors.

[71 On appeal, PGH launches a broad challenge to the trial judge’s decision. It
identifies seven legal errors, mostly related to breach of contract and whether 250
suffered damages at all. It devotes only two paragraphs to the propriety of the

award made in favour of the former employees. PGH disputes the trial judge’s

2022 ONCA 700 (CanLlI)
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jurisdiction to make such an award. Moreover, it claims that the damages are
contingent and uncertain. PGH also submits that the Ministry of Labour has already
ruled that it is not in any way liable for any of the employees’ claims for termination

pay or vacation pay.

[8] For its part, and in considerable detail, 250 strongly seeks to uphold this

aspect of the trial judge’s damages award, countering each of PGH’s submissions.

[9] The proposed interveners wish to make submissions on this issue alone.
They brought the same motion earlier this year, on April 26, 2022. | dismissed the
motion as premature because, at that time, | did not have the benefit of the parties’
factums on appeal. Moreover, the proposed intervener had not provided a draft

factum. Those issues have now been resolved.
[10] The appeal will be argued on November 29 and 30 of this year.

[11] Lastly, | have been advised by counsel that the proposed interveners are
part of a group of 270 individuals who have commenced an action against PGH
and 250 under the Class Proceedings Act, 1992, S.0. 1992, c. 6. They claim that
the companies are common employers and that both are liable to the class as a
result of the same contractual dispute that is at the heart of this appeal. No further

details were provided, other than that this action is in its very early stages.

2022 ONCA 700 (CanLlI)
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Discussion

[12] The test for intervention as an added party is set out in r. 13.01 of the Rules,

which provides:

13.01(1) A person who is not a party to a proceeding may move for
leave to intervene as an added party if the person claims,

(a) an interest in the subject matter of the proceeding;

(b) that the person may be adversely affected by a judgment in the
proceeding; or

(c) that there exists between the person and one or more of the parties
to the proceeding a question of law or fact in common with one or
more of the questions in issue in the proceeding.

[13] The proposed interveners submit that they have a direct financial interest in
the subject matter of the appeal. They submit that, although their interests align
with the position taken by 250 on this appeal, they can still make a useful
contribution to the argument of the issues on appeal. As set out in their factum on

this motion:

The Proposed Intervenor brings a distinct perspective.
Neither of the parties to the appeal represent the
interests of the affected workers, indeed both take the
position that the other is responsible for paying the
employment standards entitlements. The workers are the
only individuals who can speak, without other loyalties, to
their own interests.

[14] The proposed intervener sets out five points on which it wishes to make
submissions. They assert that their submissions would “complement but are not

duplicative of 250’s legal arguments” because: (a) 250 does not address the extent

2022 ONCA 700 (CanLlI)
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to which the contractual terms make employee termination damages “reasonably
foreseeable”; and (b) 250 does not address PGH’s position that the damages
should not be owed because they did not employ the workers. The proposed
intervener wishes to submit a factum of 15 pages, and asks for 15 minutes for oral

argument.

[15] PGH strongly opposes the intervention. It takes the position that the
proposed interveners will not be able to make a useful contribution to what are
mostly straightforward issues of contractual interpretation. PGH submits that the
proposed interveners stand in the same position as any other creditor of any

Insolvent respondent.

[16] PGH also submits that the proposed interveners seek to introduce a new
issue on this appeal — whether PGH and 250 were “common employers” of the
workers. No evidence was adduced on this issue at trial; the trial judge made no
findings. This, PGH submits, is at the centre of the class proceeding referred to
above. As PGH submits: “In short, the proposed intervenors have nothing to add
to the appeal but wish to argue a non-issue for the ulterior purpose of bolstering

their Class Action claim.”

[17] At the hearing of this motion, the proposed interveners deny that they raise

the common employer issue. However, PGH contends that, while the issue is not

2022 ONCA 700 (CanLlI)
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explicitly identified in the proposed interveners’ written materials, in substance it is

at the heart of the proposed interveners’ draft factum.

[18] Applying the criteria in r. 13.01, as interpreted by this court, although | am
satisfied that the proposed interveners have an interest in the subject matter of the
proceeding —i.e., the $2.063 million fund created for their benefit by the trial judge

— other factors speak against allowing them to intervene as an added party.

[19] As ageneral matter, the nature of the dispute between the parties on appeal
Is crucial to this determination. In Jones v. Tsige (2011), 106 O.R. (3d) 721 (C.A)),

Watt J.A. said, at para. 23:

The nature of the case is an important factor. Where the
litigation in which the intervention is sought is a private
dispute, rather than a public prosecution pitting an
individual against the state, the standard to be met by the
proposed intervenor is more onerous or more stringently
applied...

This approach has been followed in other decisions of this court: see Foxgate
Development Inc. v. Jane Doe, 2021 ONCA 745, 159 O.R. (3d) 274, at paras. 7,

39; Foster v. West, 2021 ONCA 263, 55 R.F.L. (8th) 270, at para. 11.

[20] This case is about a contractual dispute between two corporate entities. Yes,
non-parties were adversely affected in the breakdown of this commercial
relationship. But this is not unusual. The proposed interveners did not participate
in the trial, yet they emerged with a very favourable damages award, impressed

with a trust. In this respect, | do not accept PGH’s submission that the former

2022 ONCA 700 (CanLlI)
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employers now stand in the same position as any other creditor. But this is only

one factor.

[21] The nature of the contribution that may be made by a proposed intervener
Is another important consideration. It must be able to demonstrate that it is able to
make a useful contribution to the litigation. Referring again to Jones, Watt J.A. said
at para. 29: “In the end, a proposed intervenor must have more to offer than mere
repetition of the position advanced by a party. The ‘me too’ intervention provides

no assistance” (citations omitted).

[22] The submissions of the proposed interveners substantially echo the position
of 250 concerning the disputed aspect of the trial judge’s damages award. To the
extent that their respective submissions diverge, the proposed intervener
potentially introduces a new issue on appeal — whether 250 and PGH were
common employers. This was not litigated at trial. The trial judge did not address

the issue. It is being litigated in the class proceeding mentioned above.

[23] On balance, this is not one of those rare cases in which intervener status
should be granted in an appeal involving a private dispute. The interests of the
proposed intervener are more than adequately addressed in the submissions of

250.

2022 ONCA 700 (CanLlI)
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Costs

[24] PGH seeks its costs against the proposed interveners in the amount of
$22,000 on a partial indemnity basis for the previous appearance (on
April 26, 2022) and for the day on which the motion was argued. In my previous
Endorsement, | decided that no costs would be awarded for that appearance. The
proposed interveners submit that no costs is the general rule in intervener

proceedings.

[25] This is a difficult call in this case. On the one hand, the proposed interveners
do not come to this court in a public interest capacity; their interest is purely
monetary. This fact alone would ordinarily entitle the successful party to costs.
However, | exercise my discretion to make no costs award. Although financial in
nature, this litigation and the loss of jobs would appear to have been triggered, at
least in part, by the COVID-19 pandemic and the historic shutdown measures in
March of 2020. Many people in the service industry lost their jobs. Moreover, the
motion was straightforward. The most recent hearing and the earlier appearance

on April 26, 2022 were both well under an hour each.
Disposition
[26] The motion is dismissed. | make no order as to costs.

“G.T. Trotter J.A.”

2022 ONCA 700 (CanLlI)
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CITATION: Baffinland Iron Mines v. Tower-EBC, 2021 ONSC 5639

COURT FILE NO.: CV-21-00654447-0000
DATE: 20210820

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST

RE:

BEFORE:
COUNSEL.:

HEARD:

Introduction

BAFFINLAND IRON MINES LP and BAFFINLAND IRON
MINES CORPORATION, Applicants

AND:
TOWER-EBC/S.E.N.C., Respondent
L. A. Pattillo J.

Sam Rogers and Adam Dobkin, for Concassés de la Rive-Sud inc. and
Forage et Dynamitage de la Rive-Sud inc., the Moving Parties

Kent E. Thomson and Maureen Littlejohn, for the Applicants,
Respondents on the motion, Baffinland Iron Mines LP and
Baffinland Iron Mines Corporation

By Videoconference: July 9, 2021

ENDORSEMENT

[1] Thisis a motion by Concasses de la Rive-Sud inc. and Forage et Dynamitage
de la Rive-Sud inc. (collectively “CRS”) for an order, pursuant to r. 13.01 of the
Rules of Civil Procedure, granting them leave to intervene as an added party to the
application brought by Baffinland Iron Mines LP and Baffinland Iron Mines
Corporation (collectively “BIM”) against the respondent, Tower-EBC/S.E.N.C.

(“TEBC”).

2021 ONSC 5639 (CanLll)
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[2] For the reasons that follow, the motion is dismissed. In all the circumstances,
| am not satisfied that CRS meets the criteria set out in r. 13.01 such that leave should
be granted.

Background

[3] CRS is a privately owned drilling, blasting, and crushing corporation
headquartered in Lévis Quebec.

[4] BIM owns and operates the Mary River Mine on Baffin Island in Nunavut. To
expand its operations, BIM planned to build a railway to transport ore from the Mine
to the port at Milne Inlet, a distance of approximately 100 kilometers, together with
related infrastructure (the “Project”).

[5] TEBC is a general partnership formed between EBC Inc. and Tower Arctic
Limited for the purpose of performing work on the Project.

[6] InMay 2017, BIM issued letters of acceptance to TEBC following which the
parties entered into two construction contracts to carry out the earthworks for the
Project (the “Contracts”). The Contracts contained a clause requiring all disputes
which could not be resolved to be determined by arbitration.

[7] In turn, on June 1, 2017, TEBC entered into a sub-contract with CRS for
drilling, crushing, and blasting services in connection with the Contracts.

[8] In order to meet the schedule which required CRS to drill, blast and crush
approximately 235,000 metric tonnes of crushed stone beginning in the fall of 2017,
in September and October 2017, CRS sent specialized equipment to Baffin Island in
order to meet the schedule.

[9] The Project experienced lengthy and unanticipated delays in obtaining the
permits required under applicable Nunavut law. In the absence of the permits, on
September 25, 2018, BIM sent notices of termination to TEBC pursuant to the
Contracts.

[10] On July 9, 2019, TEBC, in accordance with the Contracts, commenced the
arbitration challenging BIM’s right to terminate the Contracts and claiming damages
arising from the termination. Among its claims, TEBC sought recovery of amounts
that would be owed to CRS for “outstanding standby charges, the cost of spare parts,

2021 ONSC 5639 (CanLll)
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and the lost profit”. CRS’ President, and sole owner, Francois Morissette, swore an
affidavit in support of TEBC’s claim.

[11] BIM subsequently filed a defence to TEBC’s claim and the arbitration
proceeded before a three-member Panel. The hearing on the merits was set for May
20, 2020 to June 5, 2020.

[12] On April 7, 2020, on the consent of the parties, the Panel issued Procedural
Order No. 3, which provided, in part, that counsel for CRS could represent CRS
witnesses during their testimony at the merits hearing for the purposes of advancing
the CRS claim component of TEBC’s claim. CRS’ counsel’s participation was
limited to examination-in-chief of CRS’ witnesses, cross-examination and leading
re-examination or reply evidence of CRS’ witnesses and cross-examination of
BIM’s expert witnesses on evidence relating only to the CRS component of TEBC’s
claim.

[13] The Order further provided that CRS, its witnesses and counsel would be
bound by the same confidentiality obligations of the parties; that its counsel’s
participation would not alter the equal allocation of time at the hearing and that CRS’
counsel would be permitted to attend the hearing when not leading evidence from
the CRS’ witnesses.

[14] The Order confirmed expressly that “BIM’s consent to the MT Participation
[CRS’ counsel] on the terms above is without prejudice to its position that CRS is
not a party to the Arbitration.”

[15] On December 9, 2020, the Panel issued a Partial Final Award finding that
BIM had wrongfully terminated the Contracts. The Panel split, however, in respect
of the award of damages. The majority awarded TEBC damages in excess of $91
million, excluding interest and costs, which amount included an amount of
$12,982,803 on account of CRS’ lost profit and standby charges. A Partial Dissent
from one member of the Panel disagreed with portions of the majority’s damage
award including the award in respect of CRS.

[16] On January 8, 2021, BIM commenced the application seeking, among other
things, an order setting aside the Arbitral Award pursuant to s. 46 of the Arbitration
Act, 1991, S.0. 1991, c.17 (the “Act”); an order granting BIM leave to appeal the
Arbitral Award under s. 45(1) of the Act; and, if leave to appeal is granted, an order
granting the appeal and setting aside or varying the Arbitral Award as necessary.

2021 ONSC 5639 (CanLll)
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The notice of application was subsequently amended on May 10 and June 17, 2021,
to allege procedural unfairness and encompass the Panel’s cost award.

Intervention

[17] Rule 13.01 provides:

13.01 (1) A person who is not a party to a proceeding may move for leave to
intervene as an added party if the person claims,
a) an interest in the subject matter of the proceeding;
b) that the person may be adversely affected by a judgment in the proceeding;
or
c) that there exists between the person and one or more of the parties to the
proceeding a question of law or fact in common with one or more of the
questions in issue in the proceeding.

(2) On the motion, the court shall consider whether the intervention will
unduly delay or prejudice the determination of the rights of the parties to the
proceeding and the court may add the person as a party to the proceeding and
may make such order as is just.

[18] The three criteria set out in r. 13.01 (1) are disjunctive, not conjunctive. A
person need only satisfy one of the three criteria set out in r. 13.01 (1) to be entitled
to apply for leave to intervene: Bennett Estate v. Iran (Islamic Republic of), 2013
ONCA 623 at para. 15.

[19] Even if the moving party establishes one of the requirements in r. 13.01 (1),
subsection (2), after requiring the court to consider whether the intervention will
unduly delay or prejudice the determination of the rights of the parties to the
proceeding, gives the court a discretion as to whether leave should be granted. In
exercising that discretion, the court is to consider the nature of the case, the issues
that arise, and the likelihood of the proposed intervenor being able to make a useful
contribution to the resolution of the appeal without causing injustice to the
iImmediate parties: Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of
Canada Ltd. (1990) 74 O.R. 164 (Ont. C.A.).

Discussion

[20] CRS submits that it meets the criteria set out in r. 13.01(1) in two respects:
first, it has an interest in the subject matter of the proceeding and second, it may be
adversely affected by a judgment in the application. Further, its intervention will not

2021 ONSC 5639 (CanLll)
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unduly delay or prejudice the proceeding. In that regard, it seeks to rely on a seven-
page affidavit from Mr. Morissette, conduct no more than one and a half hours of
cross-examination of BIM’s witnesses, file a 25-page factum and make 70 minutes
of oral submissions.

[21] Inrespect of an interest in the subject matter of the proceeding, CRS relies on
BIM’s agreement to its involvement in the arbitration, its involvement in the Project
and the award made in the arbitration in respect of its damages. It submits that if the
majority award concerning its damages is set aside, it will receive nothing and must
re-litigate the quantification of its damages in a new proceeding. On the other hand,
if the majority award is upheld, CRS will be entitled to $12,982 million of that award
through TEBC. CRS further submits it has also expended a significant amount of
time and money in assisting TEBC in its claim in the arbitration.

[22] CRS effectively submits that its financial interest in the outcome is sufficient
to establish an interest in the subject matter of the application. In support, it relies on
Durham Area Citizens for Endangered Species v. Ontario (Minister of Natural
Resources and Forestry), 2015 ONSC 7167 (OSC) and PCL Industrial Management
Inc. v. Agrium Products Inc, 2015 SKCA 55 (Sask. C.A.).

[23] | accept that CRS has a financial interest in the outcome or result of the
proceeding. In my view, however, that does not amount to an interest in the subject
matter of the proceeding. In Steeves v. Doyle Salewski Inc., 2016 ONSC 2223
(ONSC), which, like this motion, was a motion for leave to intervene in an
application to set aside an arbitration award, the court dismissed the motion, in part,
because while the proposed intervenors may have an interest in the outcome (the
ramifications of the decision on other pending proceedings) they did not have an
interest in the subject matter of the proceeding.

[24] See too: LPIC v. Geto Investments Ltd., [2002] O.J. No. 378 (S.C.J.) at para.
18.

[25] The cases CRS relies on do not support its position that a financial interest
creates an interest in the subject matter of the proceeding. Durham Area Citizens
bears no resemblance to this case. There, the proposed intervenor was the proponent
of a wind turbine project who enjoyed full party status before the Environmental
Review Tribunal. The environmental interest group’s application for judicial review
of the Tribunal’s decision inexplicably failed to add the proposed intervenor as a

2021 ONSC 5639 (CanLll)
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party. Further, it was not contested that the proposed intervenor met the criteria for
intervention under r. 13.01(1). Further, PCL Industrial was decided under different
procedural rules and factual circumstances and is not relevant to the issue or binding
on this court.

[26] The subject matter of the application concerns the construction of the
Contracts. BIM alleges in part that the majority of the Arbitral Tribunal improperly
acted outside its jurisdiction in awarding TBEC damages in respect of stand-by
charges, CRS’ losses and loss of profits on additional quantities of work.

[27] T do not accept that BIM’s allegation that the Arbitral Tribunal lacked
jurisdiction to consider TEBC’s claim for CRS’ losses creates a legal interest of CRS
in the subject matter of the proceeding. Whether TEBC can pursue a claim for CRS’
losses pursuant to the Contracts is an issue to be decided between TEBC and BIM.
CRS is not a party to the Contracts.

[28] Finally, | do not consider that the fact that BIM consented to the Order assists
CRS. CRS’ participation in the arbitration was very limited. It was not a party to the
arbitration nor was it permitted to make any submissions concerning TEBC’s
entitlement to claim damages on account of CRS’ losses. Its role was effectively to
permit its counsel to act as co-counsel to TEBC to lead evidence to support TEBC’s
claim for CRS’ losses. BIM’s consent to the Order does not amount to an agreement
by BIM that CRS has an interest in the subject matter of the application.

[29] CRS has not established that it has an interest in the subject matter of the
application which involves the construction of the Contracts between BIM and
TEBC.

[30] CRS further submits that it may be adversely affected by a judgment in the
proceeding, thereby satisfying the second criteria under r. 13.01 (1)(b). In support it
relies on the same financial reasons discussed. If the award is set aside it will no
longer be entitled to $12,982 million plus interest on account of its losses.

[31] In order to establish an adverse impact, the proposed intervenor must show an
adverse impact in respect of the proceeding in a greater way than any member of the
public: Mclntyre Estate v. Ontario, [2001] O.J. No. 3206 (C.A. Ch.) at para. 21,
citing John Doe v. Ontario (Information and Privacy Officer) (1991), 87 D.L.R. (4")
348 (Ont. Div. Ct.).

2021 ONSC 5639 (CanLll)
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[32] Similar to the reasoning in Mclintyre, while superficially CRS can show a
greater adverse impact than a member of the public in respect of the possible
outcome of the application, in my view, the impact is incidental to and separate from
the subject matter of the application given the fact that CRS is a non-party to the
arbitration and its claim is against TEBC, not BIM.

[33] Turning to the question of whether the proposed intervention will unduly
delay or prejudice the determination of the rights of the parties to the proceeding,
CRS submits that adding it as a party will not increase the complexity or delay the
proceeding. BIM submits that apart from scheduling concerns, CRS’ presence in the
application risks prejudicing the court’s ability to efficiently determine the rights of
the parties and add to the costs and complexity.

[34] | am unable to determine the issue given the record before me. On the one
hand, CRS wishes to be added as a party with full rights to file evidence, cross-
examine witnesses, file a full factum, and argue. In the absence of seeing both CRS’
and TBEC’s factums, it is hard to judge whether that will unduly delay or prejudice
BIM apart from having two parties opposing rather than one. | am also not certain
as to how the argument will be split between TEBC and CRS such that there will be
no duplication.

[35] That said, I am prepared to assume that CRS’ intervention will not unduly
delay or prejudice the determination of the parties’ rights in the application.

[36] Finally, I turn to a consideration as to whether | should exercise my discretion
to grant leave to CRS to intervene.

[37] The dispute in issue is a private matter between two parties to the Contracts,
dealt with by way of private arbitration. The courts are reluctant to permit third
parties to intervene in purely private and commercial litigation. See: Jones v. Tsige,
[2011] O.J. No. 4276 (C.A. Ch.) at para. 26; Authorson v. Canada, [2001] O.J. No.
2768 (C.A. Ch.). In my view, it is more so where private arbitration is involved. The
fact that TEBC asserted a damage claim in respect of CRS’ losses and that CRS
participated in the arbitration in assisting TEBC does not change the nature of the
proceeding. CRS is not a party to the Contracts and was not a party to the arbitration.

[38] | am also satisfied based on the issues that CRS’s intervention will result in
no useful contribution to the issues on the application. As noted, the issue of whether
TEBC is entitled to claim damages occasioned by CRS, its subcontractor, turns on
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the provisions of the Contracts. That argument is for TEBC to make. Given BIM’s
claims, TEBC will have to address the issue on jurisdiction in any event. Further,
any argument by CRS on that issue would simply be repetition, which in my view
would result in an injustice to BIM.

[39] CRS submits that it has no control over what arguments TEBC might make
and that given its potential claim against TEBC, their interests are not completely
aligned. While that may be true on paper, given their relationship, and the fact that
they worked together in the arbitration and TEBC was able to make all of CRS’
arguments before the Arbitral Tribunal, there is no evidence to suggest TEBC cannot
adequately do so in the application.

[40] For the above reasons, therefore, | am not prepared to grant CRS leave to
intervene in the application. CRS’ motion is dismissed.

[41] If the parties cannot agree on costs, | may be spoken to.

L.A. Pattillo J.

Released: August 20, 2021
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Estate of Bennett et al. v. Islamic Republic of Iran et al.; Attorney General of
Canada, Intervenor; Sherri Wise, Proposed Intervenor

[Indexed as: Bennett Estate v. Islamic Republic of Iran]

Ontario Reports

Court of Appeal for Ontario,
Hoy A.C.J.0., Laskin and Tulloch JJ.A.
October 11, 2013

117 O.R. (3d) 716 | 2013 ONCA 623
Case Summary

Civil procedure — Parties — Intervenors — Appellant having commenced action in
British Columbia against Iran under Justice for Victims of Terrorism Act — Appellant
moving for leave to intervene in action to enforce judgment obtained by respondents in
United States against Iran for damages for state-sponsored terrorism — Appellant fearing
that no funds would be left to satisfy her judgment or judgments of other Canadians if
U.S. judgment was recognized — Appellant satisfying two criteria under rule 13.01(1) as
she had contingent interest in subject matter of proceeding and might be adversely
affected by recognition of U.S. judgment — Appellant having useful contribution to make
as she raised issues (including limitations issue) that were not raised by other parties —
Justice for Victims of Terrorism Act, S.C. 2012, c. 1 — Rules of Civil Procedure, R.R.O.
1990, Reg. 194, rule 13.01(1).

The appellant had commenced an action in British Columbia against Iran and the Iranian
Ministry of Information and Security ("MOIS") under the Justice for Victims of Terrorism Act. The
respondents had obtained a significant judgment in the United States in 2007 against Iran and
MOIS for damages for state-sponsored terrorism, and brought an action in Ontario for
recognition and enforcement of that judgment. The appellant moved for leave to intervene in that
action under rule 13.01(1) of the Rules of Civil Procedure. The motion was dismissed. The
appellant appealed.

Held, the appeal should be allowed.

The appellant satisfied two of the criteria in rule 13.01(1): she had a contingent interest in the
subject matter of the proceeding; and she might be adversely affected by a judgment
recognizing the American judgment. Moreover, the appellant had a useful contribution to make,
as she was raising issues (including a limitation period argument) that were not raised by the
other parties.

Cases referred to

Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd. (1990), 74 O.R. (2d)
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164, [1990] O.J. No. 1378, 46 Admin. L.R. 1, 45 C.P.C. (2d) 1, 2 C.R.R. (2d) 327, 22 A.C.W.S.
(3d) 292 (C.A)) [page717]

Statutes referred to
Justice for Victims of Terrorism Act, S.C. 2012, c. 1, s. 2, s. 4(4), (5)
Rules and regulations referred to

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rule 13.01(1), (a), (b)

APPEAL from the order of D.M. Brown J. of the Superior Court of Justice dated September 30,
2013 dismissing the motion for leave to intervene in an action to recognize a foreign judgment.

Mark J. Freiman and Domenico Magisano, for proposed intervenor (appellant).

John Adair, for plaintiffs (respondents).

[1] BY THE COURT: -- The appellant, Dr. Sherri Wise, appeals the motion judge's dismissal of
her motion pursuant to rule 13.01(1) [of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194] for
leave to intervene as an added party in an action to recognize a foreign judgment pursuant to s.
4(4) of the Justice for Victims of Terrorism Act, S.C. 2012, c. 1, s. 2 ( "JVTA").

The Background

[2] The background, briefly, is as follows.

[3] The appellant is a Canadian citizen and the victim of a 1997 terrorist bombing in Israel. In
2012, the JVTA was enacted, allowing victims of terrorism to sue perpetrators of terrorism and
their supporters, and the appellant commenced an action in British Columbia against the Islamic
Republic of Iran and the Iranian Ministry of Information and Security ("MOIS") for the damages
that she sustained in that terrorist bombing.

[4] The respondents are American citizens and obtained a significant judgment in the United
States in 2007 against Iran and MOIS under American legislation permitting its citizens to
recover damages for state-sponsored terrorist attacks for damages suffered as a result of a
different terrorist attack. The American legislation was enacted before the JVTA: the
respondents were in a position to secure a judgment before the appellant.

[5] The appellant learned that the respondents were seeking to have their American judgment
recognized in Canada pursuant to s. 4(5) of the JVTA. Neither Iran nor the MOIS defended the
respondents' action for recognition of their American judgment, and have been noted in default.
The Attorney General of Canada was, however, granted intervenor status on consent. [page718]
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[6] The appellant fears that the American judgment is so significant that if recognized and
enforced against Iran's assets in Canada no funds will remain to satisfy her judgment, or the
judgments of other Canadians, and the JVTA will not provide what she submits is the intended,
meaningful remedy for Canadian victims of terrorism sponsored by Iran. At the outset of the
September 30, 2013 hearing of the respondents' motion to recognize their American judgment,
she accordingly sought leave to intervene as a party on, and an adjournment of, the
respondents' motion. She seeks to make an argument not advanced by the Attorney General,
namely, that, properly interpreted, the JVTA does not suspend the limitation period normally
applicable to an action to recognize a foreign judgment and the respondents' action to enforce
their American judgment is accordingly statute-barred.

[7] The motion judge dismissed her motion, with reasons to follow, and proceeded to hear the
motion to recognize the American judgment. The motion judge ordered that the hearing of that
motion continue on October 31, 2013 on two discrete issues, with the parties to file factums on
those issues by October 25, 2013.

[8] In his reasons for dismissing the appellant's motion, released on October 1, 2013, he
determined that the appellant had not met any of the three criteria enumerated in rule 13.01(2).
He wrote further, as follows:

Although | have directed that the motion continue on October 31, 2013 to hear further
submissions on two discrete issues, most issues raised by the motion already have been
canvassed in the written and oral submissions. With the greatest respect to Dr. Wise and her
counsel, | do not see what "value added" she could have brought to the hearing. Accordingly,
her lack of any legal interest in the issues raised by the [American action], when coupled with
the lack of assistance she could give to the Court, made any further delay of the hearing of
this motion unacceptable.

The Parties' Positions

[9] The appellant argues that the motion judge erred in concluding that the appellant had not
met any of the criteria enumerated in rule 13.01(1); granting the appellant intervenor status
would result in further delay; and the appellant would not make a useful contribution to the
hearing. If this appeal is allowed, the appellant would file a factum by the October 25, 2013 date
applicable to the parties, addressing principally the limitation period issue, and not seek to alter
the October 31, 2013 date set for the continuation of the motion, or supplement the record
before the motion judge. [page719]

[10] The respondents argue that the motion judge correctly concluded that the appellant did
not satisfy any of the criteria in rule 13.01(1), and that, in any event, his conclusion that the
appellant would not make a useful contribution to the resolution of the motion is entitled to
deference. Moreover, the respondents submit that the argument that the appellants seek to
advance would inevitably require the respondents to file further evidence about the extent of
Iran's assets in Canada and lead to further delay.

Analysis and Conclusion

2013 ONCA 623 (CanLlI)
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[11] In our view, the motion judge mischaracterized the nature of the respondents’ interest
and, as a result, erred in concluding that the appellant did not satisfy any of the criteria in rule
13.01(2).

[12] In concluding that the appellant had not demonstrated that she had "an interest in the
subject matter of the proceeding”, within the meaning of rule 13.01(1)(a), the motion judge
wrote:

Counsel was not able to take me to any case law in which a plaintiff who had not yet
obtained judgment was considered to possess a sufficient interest to enable it to intervene in
enforcement proceedings already underway by an existing judgment creditor of a debtor.

[13] Similarly, in concluding that the appellant had not established that she "may be adversely
affected by a judgment in the proceeding", within the meaning of rule 13.01(1)(b), the motion
judge commented that counsel had not taken him to any case law which would require an
unsecured judgment creditor to put its enforcement proceedings in abeyance in order to allow a
contingent claimant to "catch up".

[14] With respect, until such time as the respondents succeed in having their American
judgment recognized in Canada, they are not judgment creditors in Canada. Their interest is
more akin to the contingent interest of the appellant. Moreover, the appellant does not seek a
stay of the respondents' action.

[15] A person only needs to satisfy one of the criteria in rule 13.01(1) in order to be able to
move for leave to intervene. In our view, the appellant satisfied two. She both has a contingent
interest in the subject matter of the proceeding (rule 13.01(1)(a)) and may be adversely affected
by a judgment recognizing the American judgment (rule 13.01(1)(b)). The appellant provided
evidence from the Canadian government suggesting that Iran's assets in Canada may not be
sufficient to satisfy any judgment other than the respondents'. [page720]

[16] As the respondents argue, if one of the criteria in rule 13.01(1) entitling a person who is
not a party to a proceeding to intervene as an added party is made out, the motion judge then
has the discretion to grant intervenor status, and the motion judge's decision to deny intervenor
status is entitled to deference. In Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of
Canada Ltd. (1990), 74 O.R. (2d) 164, [1990] O.J. No. 1378 (C.A.), at para. 10, Dubin C.J.O.
indicated that "the nature of the case, the issues which arise and likelihood of the applicant
being able to make a useful contribution to the resolution of the appeal without causing injustice
to the immediate parties" are considerations in determining whether intervenor status should be
granted. Respectfully, in this instance, deference is displaced because the motion judge
mischaracterized the nature of the case as a private commercial one between a judgment
creditor and a contingent creditor. In this case, important public issues are at play.

[17] We do not agree that the respondents will not make a useful contribution to the resolution
of the motion before the motion judge for recognition of the American judgment. The JVTA is
new legislation, enacted with the important public objective of impairing the functioning of
terrorist groups. Its interpretation is a matter of first instance. No other party seeks to make the
arguments that the appellant advances, especially the limitation period argument. If the
appellant is not granted intervenor status, either those arguments will not be made or, if
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considered and disposed of by the motion judge on his own initiative, there will be no avenue of
appeal if the motion judge determination that the American judgment should be recognized.

[18] We are not persuaded that the limitation or public policy arguments that the appellant
seeks to advance will necessitate the filing of further evidence by the respondent and result in
further delay.

[19] Accordingly, this appeal is allowed. The appellant shall be entitled to file a factum, not
exceeding 20 pages. Her factum shall be filed by October 25, 2013. The time allocated to
counsel for the appellant for argument on October 30, 2013 shall be as determined by the
motion judge.

[20] If the parties are unable to agree on the issue of costs, they shall be entitled to make brief
written submissions.

Appeal allowed.

End of Document
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ENDORSEMENT

[1]  The Bloorview MacMillan Children’s Foundation (the “MacMillan Foundation™) seeks
leave to intervene pursuant to Rule 13 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, in
the application brought by the Bloorview Childrens Hospital Foundation (the “Bloorview
Foundation™) and the counter-application brought by the Bloorview MacMillan Centre (the
“Centre™), and seeks an order adding it as a party to these proceedings.

[2]  The Bloorview Foundation has brought an application for, among other things,

(a)  direction and approval with respect to the payment by it of grants in
accordance with a proposed distribution;

(b)  adeclaration that the assets of the Bloorview Foundation are owned by it
and not by the Centre;

()  an order approving its application for supplementary letters patent, which
amends its charitable objects and changes its name to the Child
Development Foundation; and

(d)  direction and approval with respect to the payment by it to the capital fund
of the Centre in the amount of $6.5 million.

[3]  The Centre has brought a counter-application for a number of declarations and orders.
The MacMillan Foundation seeks intervenor status for only one issue in the counter-application:
the Centre’s application for a declaration that the funds standing to the credit of the Bloorview
Foundation are held in trust for. or beneficially owned by, the Centre. This relief is requested in
paragraph 1(d) of the counter-application.

Background

[4]  The MacMillan Foundation was established by letters patent issued on January 29. 1992
under its original name. the Hugh MacMillan Children’s Foundation. Its name was changed to
its current name by supplementary letters patent issued on November 13, 1997.

[5]  The MacMillan Foundation was originally established to be the fund receiving and
fundraising body for the Ontario Crippled Children’s Centre. later known as the Hugh
MacMillan Rehabilitation Centre. It continues in this capacity with respect to the Centre. which
was formed when the Hugh MacMillan Rehabilitation Centre and the Bloorview Childrens
Hospital amalgamated on January 1, 1996.

(6] The corporate objects ot the MacMillan Foundation are as follows:

To receive and maintain a fund or funds and to apply from time to time all or part
thereof of the income therefrom, or all or part of the capital thereof to or for the
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benefit of the Ontario Crippled Children’s Centre or for any charity providing
services, diagnosis, treatment, cure and rehabilitation to and for handicapped
children and young adults, and to fund research, prevention and education related
to the diseases or conditions of handicapped children or young adults.

[7]  The Bloorview Foundation was incorporated by letters patent dated December 31, 1982.
(8] The corporate objects of the Bloorview Foundation are as follows:

6 (a) Subject to the Charitable Gifts Act to establish, hold, invest and
otherwise administer one or more funds and to apply all or any part
of the income and capital thereof:

(1)  Primarily to apply the funds for the benefit of the patients
of Bloorview Childrens Hospital, including capital
expenditures.

2) Secondly,

(1) to use the funds for the improvement of patient care
or other charitable activities related to disabled
young persons carried on by hospitals,
organizations or other persons, which are registered
charities, related to the health of disabled persons in
Canada: and

(il)  to apply funds to the advancement of health care
education including research related to disabled
persons in Canada.

(b)  to be the fund receiving body of Bloorview Childrens Hospital.

Paragraph 6(c) lists a number of objects related to handling property. investing funds. and other -
activities “incidental or conducive to the attainment of the above objects.”

[9]  As stated, the application commenced by the Bloorview Foundation asks for. among
other things, approval of supplementary letters patent that amend the corporate objects. The
proposed amended corporate objects provide as follows:

(a) deleting paragraph 6(a) and (b) thereof in their entirety and inserting the
following in place thereof:

6. (a) Subject to the Charitable Gifts Act, to establish, hold. invest, and
otherwise administer one or more funds and to apply all or any part of the
income and capital thereof for any one or more of the following purposes:



(i) for research:

(it  for the improvement of patient care [sic)

(iii)  for the advancement of health education [sic],
provided that all such foregoing applications are related to and for the
?:Zrzit of the patient community served by the Bloorview MacMillan

and (b) renumbering paragraph 6(c) as paragraph (b).

Positions of the parties

[10]  The MacMillan Foundation submits that it has an interest in the subject matter of the
application and counter-application. It describes itself and the Bloorview Foundation as ‘sister
foundations”, as each foundation was the original funding body of one of the predecessor
hospitals to the Centre. The MacMillan Foundation submits that because of the similar objects
of each foundation and their paralle! relationship to the Centre, it has an interest in the
determination of the issues in the application and in the decision to grant or deny the declaratory
relief requested in paragraph 1(d) of the counter-application.

[11] The MacMillan Foundation also submits that it may be adversely affected by a judgment
in the proceedings. If the Bloorview Foundation is granted the relief it seeks in the application.
and if the Centre does not obtain the declaration it seeks under paragraph 1(d) of the counter-
application, the MacMillan Foundation submits that there will be an increased burden on it to
support the programs and activities of the Centre. In other words, to the extent that the
Bloorview Foundation may be permitted to reduce its support of the Centre, and to the extent
that any change in the objects of the Bloorview Foundation confuses the donor community, there
will be serious consequences for the enterprise of the MacMillan Foundation.

[12] The MacMillan Foundation also submits that there are questions of law and fact between
it and the Centre that are common to the questions between the Bloorview Foundation and the
Centre. While worded differently, the objects of both the MacMillan and Bloorview
Foundations permit each foundation to apply its funds for the benefit of the Centre and for other
charities doing similar work. The MacMillan Foundation submits that the determination of the
scope of the Bloorview Foundation’s ability to support other charitable projects bevond the
Centre, and its ability to amend its charitable objects in the manner proposed, raises the same
questions that exist between the MacMillan Foundation and the Centre.

[13] The MacMillan Foundation further submits that there will be no undue delay or prejudice
as a result of its intervention. It does not intend to cross-examine on any affidavit material filed.
and is prepared to proceed on the date the parties set for the application and counter-application.
On the other hand, the MacMillan Foundation submits that if permitted to intervene, it will be
able to contribute its expertise, knowledge and perspective to the proceedings.
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[14]  The Bloorview Foundation opposes the intervention of the MacMillan Foundation on the
basis that all interests in the proceedings are adequately represented by the Centre and the Public
Guardian and Trustee, and that there is no useful additional contribution to be made by the
MacMillan Foundation. The Bloorview Foundation submits that the MacMillan Foundation will
bring nothing new to the proceedings, but will merely assert the same position as the Centre.

[15] The Bloorview Foundation also submits that the MacMillan Foundation’s position is
simply a derivative one. The Bloorview Foundation asserts that the MacMillan Foundation has
no separate interest that may be adversely affected by the determination of the issues on the
application and paragraph 1(d) of the counter-application. Rather. the Bloorview Foundation
submits that as a result of a determination in the proceedings in favour of the Bloorview
Foundation, the MacMillan Foundation may simply choose to do more fundraising for the
Centre.

Analvsis

[16] Rule 13.01(1)(a) provides that the party seeking to intervene must have an interest in the
subject matter of the proceedings. The charitable objects of each foundation provide for some
degree of support to each of the predecessor hospitals to the Centre, namely the Hugh MacMillan
Rehabilitation Centre and the Bloorview Childrens Hospital. By virtue of the amalgamation of
these hospitals to form the Centre, the charitable objects of each foundation provide for some
degree of support to the Centre. The application and paragraph 1(d) of the counter-application
will determine the ambit of the Bloorview Foundation’s obligations to support the Centre.

[17]  The Rules do not require that a party seeking leave to intervene must have a direct
interest in the very issue to be determined: Re Starr v. Township of Puslinch (1976), 12 O.R. (2d)
40 at 46 (Div. Ct.). By virtue of their common history as fundraising and fund receiving
organizations for the predecessor hospitals to the Centre, the parallel relationships between the
two foundations, and their corresponding obligations to the Centre. [ am satisfied that the
MacMillan Foundation has an interest in the subject matter of the application and in paragraph
1(d) of the counter-application.

[18] Rule 13.01(1)(b) provides that a party may move for leave to intervene if it may be
adversely affected by a judgment in the proceeding. The MacMillan Foundation claims that if the
application of the Bloorview Foundation is successful, such that in the future the assets of the
Bloorview Foundation no longer support the programs and activities of the Centre, or such that
in the future there will be a significant reduction in the Bloorview Foundation's support of the
Centre, this will impose a significant strain on the MacMillan Foundation. This is so because it
will fall to the MacMillan Foundation to make up for any loss in support that will result from the
change in the relationship between the Centre and the Bloorview Foundation. While the
MacMillan Foundation may not be entirely responsible for making up the possible lost funding
for the Centre, by virtue of the relation of the two foundations to the Centre, it is reasonable to
expect that the determination sought by the Bloorview Foundation could increase the burden and
pressure on the MacMillan Foundation.
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[19]  As well, the MacMillan Foundation submits that a successful application will affect the
public perception of the MacMillan Foundation since the public will be confused and reluctant to
make donations if a foundation associated with a hospital is permitted to apply a significant
portion of its assets for purposes other than support of the hospital.

[20] A reasonable possibility of adverse consequences is sufficient to trigger rule 13.01(1)(b):
Johnson v. Town of Milton (No.1) (1981), 34 O.R. (2d) 289 at 291 (H.C.). On this motion. it is
not possible to determine with certainty what the adverse consequences to the MacMillan
Foundation will be, but there is an important connection between the two foundations and
between the foundations and the Centre. In my view, the concerns anticipated by the MacMillan
Foundation if the application brought by the Bloorview Foundation is successful, and if the relief
requested in paragraph 1(d) of the counter-application is denied. are valid. I am satisfied that the
MacMillan Foundation may be adversely affected by a judgment in the proceedings.

[21] Rule 13.01(1)(c) provides that a question of law or fact in common with one or more of
the questions in issue in the proceeding should exist between the party seeking leave to intervene
and one or more of the parties to the proceeding. While there is a common factual background
between the Bloorview Foundation’s relationship to the Centre and the MacMillan Foundation’s
relationship to the Centre, there is currently no common question. The MacMillan Foundation is
not exploring the ambit of its charitable objects, as | understand that it has no intention of
altering its support of the Centre. Any decision in the application and counter-application could
be used as precedent should the MacMillan Foundation choose in the future to review and amend
its charitable objects and its obligations to the Centre. However, there is currently no pending
legal matter such that it can be said there is a common question of fact in law: John Doe v.
Ontario (Information and Privacy Commissioner) (1992), 87 D.L.R. (4th) 348 at 351 (Div. Ct.)
The possibility of the MacMillan Foundation commencing similar litigation in the future does
not meet the requirements of rule 13.01(1)(c), and is not sufficient to justify intervenor status.

[22]  The subrules of rule 13.01 are disjunctive. The MacMillan Foundation need only satisfv
one of the grounds to be considered for intervenor status. For the reasons set out above, I am
satisfied that the MacMillan Foundation has met the requirements of rule 13.01 in that it has an
interest in the subject matter of the proceedings and it may be adversely affected by the
proceedings.

23] Having found that two of the three requirements of rule 13.01 are met, [ must still
exercise my discretion as to whether the MacMillan Foundation should be allowed to intervene.
In so doing. I must balance the possible advantages of intervention with the disruption that may
be caused: M v. H. (1994), 20 O.R. (3d) 70 at 79 (Gen. Div.).

[24] Tam satisfied that there will be no undue delay if the MacMillan Foundation is allowed to
intervene. On the other hand. [ am satisfied that the court's ability to determine the issues on the
application, and the issue in paragraph 1(d) on the counter-application. will be enhanced by the
intervention of the MacMillan Foundation.

[25] 1 do not agree with the submissions of the Bloorview Foundation that all interests are
adequately represented by the Centre and the Public Guardian and Trustee. While the




MacMillan Foundation and the Centre may take a similar or overlapping position on many of the
issues, they are different entities with different functions and corporate objects. The MacMillan
Foundation has knowledge and an understanding of charitable fundraising and fund receiving
that it can contribute to these proceedings. It brings a unique perspective, different from that of
the Centre and from that of the Public Guardian and Trustee, who represents the children who
are cared for, directly or indirectly, by the Centre. By virtue of its own charitable mandate and
experience, | am satisfied that the MacMillan Foundation can bring useful and fresh submissions
to the proceedings: Ref. re Workers' Compensation Act 1983(Nfld) (Application to Intervene),
[1989] 2 S.C.R. 335.

[26] Finally, I note that the approach to intervention has been somewhat relaxed in
constitutional cases. While this matter is not a constitutional case, there is clearly an element of
public interest in the outcome. The issues involved are critical to the funding of the Centre, a
public hospital, and will affect more than just the Centre and the Bloorview Foundation. The
patients served by the Centre will be affected, and they are represented by the Public Guardian
and Trustee. However, the donor community will also be affected and the donor community
supports both the Bloorview Foundation and the MacMillan Foundation. For that reason as well
[ am satisfied that there are benefits of intervention to ensure that all viewpoints that can usefully
contribute to the resolution of the issues are before the court.

[27]  Accordingly, for these reasons, an order will issue granting the MacMillan Foundation
leave to intervene in the application and leave to intervene with respect to paragraph 1(d) of the
counter-application. and the MacMillan Foundation is to be added as a party to these
proceedings. subject to the restriction that the MacMillan Foundation will not cross-examine on
any affidavit material that has been filed.

(29]  Ihave not heard submissions as to costs. This seems to me to an appropriate case to
reserve costs to the judge hearing the application and the counter-application. If counsel do not
agree with this disposition, written submissions as to costs may be made as follows:

By the MacMillan Foundation, by Friday May 11, 2001

By the Bloorview Foundation, by Wednesday May 23, 2001
Any reply, by Monday May 28, 2001

Ay ]

CROLL J.

P

Released: May 2. 2001
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COURT OF APPEAL FOR ONTARIO

RE: CANADA POST CORPORATION, Respondent (Respondent on
Appeal) - and - KEY MAIL CANADA INC. and KEY MAIL
INTERNATIONAL INC., Respondents (Appellants on Appeal)

BEFORE: MCMURTRY C.J.0. (IN CHAMBERYS)

COUNSEL: Brian Gover
for the Moving Party/Intervenor, G3 World wide (Canada) Inc.,
c.0.b. Spring Canada

R. David House
for the Moving Party/Intervenor, Citicourier International Inc.

Brian M. Jenkins
for the Respondents/Appellantsin Appeal, Key Mail Canada Inc.
and Key Mail International Inc.

Howard W. Winkler, Eric Wredenhagen, Sean Kennedy
for the Respondents/Respondent in Appeal, Canada Post
Corporation

HEARD: M ar ch 31, 2005

ENDORSEMENT

[1]  Citicourier International Inc. (“CITICOURIER”) and G3 Worldwide (Canada)
.0.b. Spring Canada (“ SPRING CANADA”) seek to intervene as either parties or friends
of the court in the appeal brought by Key Mail Canada Inc. and Key Mail International
Inc. (“KEY MAIL") from adecision of Carnwath J. made in the course of itslitigation
with Canada Post Corporation (“CANADA POST”).

[2] CANADA POST operates a Postal Servicein Canadaincluding dealing with
letters addressed to foreign destinations. KEY MAIL, the appellant, and CITICOURIER
and SPRING CANADA, the proposed intervenors, are competitorsin relation to that part
of the business known as “outbound international mail”. Both proposed intervenors have
engaged in this business for many years.
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[3] The appeal isfrom abrief decision rendered by Carnwath J. on a Rule 21 motion
brought in the underlying proceedings between CANADA POST and KEY MAIL. That
motion was brought by CANADA POST seeking a determination of a question of law
regarding the interpretation of Section 14 of the Canada Post Corporation Act. Section
14 (1) of the Act provides as follows: “ Subject to Section 15, the Corporation has the sole and
exclusive privilege of collecting, transmitting and delivering letters to the addressee thereof
within Canada.”

[4]  Justice Carnwath ruled that this provision gave CANADA POST exclusive rights
in respect of the “outbound international mail” component of its business. If this
interpretation is correct, it would significantly affect the viability of the appellant and the
proposed intervenors to conduct this business.

[5]  Justice Carnwath declined to accept evidence to explain or contextualize the
history between the parties, the nature of the “outbound international mail” business
generally and the conduct of CANADA POST in particular, ruling that such was
irrelevant to his determination of the legal question as to the proper interpretation of
Section 14. Hisrefusal to accept extrinsic evidence or adjourn the motion for an
evidentiary hearing is one of the grounds of appeal.

[6] Each of the two proposed intervenors is subject to proceedings in other courts
brought by CANADA POST seeking to enjoin them from conducting businessin the
“outbound international mail” industry. In both proceedings, it appears that CANADA
POST has relied upon the decision of Justice Carnwath to support its claim that
CITICOURIER and SPRING CANADA areinfringing its exclusive privilege to engage
in this business.

[7]  Potential intervenors may seek to intervene as added parties or as a "friend of the
court". Typically, the applicant in amotion for intervention seeksto be added as a
"“friend of the court” on the basis that, while not directly involved in the matter in dispute,
it does have an interest and expertise in the subject area so that it can "make a useful
contribution to the resolution of the appeal without causing injustice to the immediate
parties': Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd.
(1990), 74 O.R. (2d) 164 CA at page 167. Most of the jurisprudence has dealt with
applications for intervenor status from the perspective of the "friend of the court".
Because of the specific criteriaset out in Rule 13.01, applications to be added as parties
arelesscommon. However, in my view, if aproposed intervenor meets one or more of
the criteriato be added as a party as set out in Rule 13.01 (1), this factor must be added to
the considerations set out in Peel (supra) in determining whether it would be fair and just
to add the intervenor as a party to the proceedings. Certainly, a proposed intervenor that
meets one of these criteria has amore "immediate interest” in the particular proceedings
than the typical "friend of the court". See for example: Saylor v. Brooks [2005] O.J. No.
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15 Docket: M32036 (C41921); Grey Assn. for Better Planning v. Artemesia Waters Ltd.
[2003] O.J. No. 3539 Docket Nos. M30321 (C39869) and Stelco v. Ontario
(Superintendent of Pensions for Ontario), 1995 Ont. C.A. M15954

[8] Whileneither of the applicants are involved in the particular proceeding involving
KEY MAIL and are therefore not, strictly speaking, interested “in the subject matter of
the proceeding” (Rule 13.01(1)(a)), both may “be adversely affected by ajudgment in the
proceeding” (Rule 13.01(1) (b)) and, in my view, there exists between proposed
intervenors and CANADA POST “aquestion of law or fact in common with one or more
of the questionsin issuein the proceeding” (Rule 13.01(1)(c)). Assuch, | find both
applicants stand in a position similar to that of Imperial Oil in Stelco (supra). As stated
by Dubin C.J.O. in Selco:

| am particularly moved in arriving at that decision by reason
of the pending proceedings before the Pension Commission
of Ontario relating to the proposed order to wind up
Imperial's Retirement Plan (1998) and Imperial's Retirement
Plan for Former Employees of McColl-Frontenac,

It would appear from the supplementary motion record that
the judgment of the court in the Stelco appeal may have a
direct bearing in the proceedings pending before the Pension
Commission.

In my opinion the applicant has an interest in the subject
matter of the Stelco appeal and may be adversely affected by
the judgment in that appeal.

It would appear that there are common issues with respect to
Stelco's retirement plans and Imperia’ s retirement plans.
Under such circumstances, if Imperial isto be granted leave
to intervene, it should be granted leave to intervene as an
added party and thus be bound by the judgment of the court in
the Stelco appeal.

In the result, | would grant Imperial leave to intervene as an
added partly.

[9] Similarly, | find that CITICOURIER and SPRING CANADA have an interest
sufficient to justify adding them as parties to this appeal. They have a more immediate
interest in the proceedings than others who might simply be affected by the principle of
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staredecisis. | am also satisfied that they can contribute to the argument of the appeal
and assist the court in dealing with the complexities of the correct principles of statutory
interpretation to be applied to the legidlation in question.

[10] CITICOURIER and SPRING CANADA each seek leave to introduce evidence as
to the history of the “outbound international mail” industry, the international context
within which thisindustry operates, the business practices of CANADA POST generally
and in relation to this market in particular, and the manner in which it has sought to
enforce its “exclusive privilege’ under Section 14. Asa party to the proceedings, each
would have the right to seek to introduce "fresh evidence" on the appeal. However this
right is subject to the imposition, as a condition of intervention, of limitations on the
intervention.

[11] It appearsthat inits proceedings with CANADA POST, CITICOURIER has
raised the constitutionality of some of the provisions of the Act. The constitutionality of
Section 14 was not raised in the proceedings before Carnwath J. and it would be an
expansion of the listo consider constitutional issues for the first time on appeal. If the
constitutionality of the legislation is to be determined, that should occur in the lower
court first with a proper record. Accordingly, as acondition of intervention, | direct that
the congtitutionality of the legislation may not be raised on this appeal by the intervenor.

[12] Inthe Selco case (supra), Dubin C.J.O. permitted the intervenor to augment the
record to provide context for its argument. In this case, the intervenors may add to the
record information as set out in paragraphs 61(a), (b), (c) and (d) of the draft factum
submitted by SPRING CANADA. The respondent is at liberty to file responding material
on theseissues aswell. If this necessitates an adjournment of the appeal, scheduled for
hearing on April 15, 2005, | direct that it be rescheduled for hearing on an expedited
basis. Additionally, while | grant leave to the intervenors to augment the record with
information as set out above, | make no comment as to the use that the panel hearing the
appeal might make of it. 1t may well be that the panel might not consider this
information to be admissible or relevant to its deliberations.

[13] SPRING CANADA may file afactum of up to 24 pagesin length.
CITICOURIER may file afactum of up to 10 pagesin length. Both intervenors shall
have up to 30 minutes for oral argument. The intervenors shall not duplicate the written
or oral argument of the other parties. Both intervenors shall not seek costs but may be
liable to costs in the discretion of the court.

[14] There shall be no costs of this motion.

“R. Roy McMurtry C.J.O.”
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Childs et al. v. Desorneaux et al.

[ 1 ndexed as: Childs v. Desorneaux]

67 OR (3d) 385

[2003] O J.

No. 3800

Docket Nos. M30222 and C38836

Court of Appeal

for Ontario

MMirtry C. J.O (in chanbers)
Cct ober 1, 2003

Cvil procedure -- Parties -- Friend of court -- Applicant
seeking to be added as friend of court in appeal -- Appellants
appeal i ng judgnent dism ssing their negligence action --
Appel l ants al l eging that social host was negligent in allow ng
guest to leave to drive while drunk -- Applicant being public
advocat e agai nst drunk driving -- Intervention allowed -- Rules
of GCvil Procedure, O Reg. 560/84, rule 13.

The defendant DD was a guest at a New Year's Eve party hosted
by the defendants JZ and DC. After he left the party, DD was
involved in a traffic accident with a vehicle in which the
plaintiff ZC was a passenger. ZC suffered serious injuries, and
she sued JZ and DC for negligence, alleging that they had a
duty of care to her. The trial judge, Chadw ck J., held that
the alleged duty of care was novel and did not fall within an
established category. Chadwi ck J. applied the legal test for
whet her there was a duty of care, and he concluded that while
there was a duty, there were good policy reasons not to expand
tort law to make the defendant social [page386] hosts |iable.
ZC and the other plaintiffs appeal ed. Mthers Agai nst Drunk
Driving in Canada ("MADD Canada"), an advocate in the struggle
agai nst drunk driving, applied for |leave to intervene in the
appeal as a friend of the court.
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Hel d, the notion should be granted.

Al though the litigation involved private parties, the reality
was that the issues involved broad public considerations.

Whet her to recogni ze that social hosts owe an actionable duty
of care to nenbers of the public was an issue that transcended
t he di spute between the imedi ate parties to the litigation.
That MADD Canada was aligned wth the position of the
plaintiffs did not preclude it being granted status as a friend
of the court. Today, nobst intervenors who intervene as a friend
of the court articulate a position that nmay be generally
aligned with one side of the argunent. In this case, MADD
Canada coul d make a useful contribution to the argunent of the
i ssues before the court, and its intervention would not cause
injustice to the respondents. That the Executive Director of
MADD Canada testified at the trial was also not a bar to its
partici pation.
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